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IN THE UTAH COURT OF APPEALS

JAMES CONSTRUCTORS, INC.,
Plaintiff and Appellant,
v.
SALT LAKE CITY CORPORATION,

Case No. 880502-CA
Priority No. 14(b)

Defendant and Respondent.

SALT LAKE CITY CORPORATION,
a municipal corporation of the
State of Utah,
Plaintiff,
v.
JAMES CONSTRUCTORS, INC., a
Nevada Corporation, HOOD
CORPORATION, a California
corporation, and INDUSTRIAL
INDEMNITY COMPANY, a California
corporation,
Defendants.

BRIEF OF APPELLANT
JURISDICTION
This court has jurisdiction under Article VIII, Section 5,
Utah Constitution, and 78-2a-3(2)(h), Utah Code Annotated.

NATURE OF PROCEEDINGS
This is an action by a general contractor (James) against an
owner (the City) for damages arising out of breach of contract
for construction of a transmission pipeline.
ISSUES PRESENTED FOR REVIEW
1.

Whether the contract placed upon the City or James the

duty to select suitable bedding and backfill material for the
trench.
2.

Whether the contract placed upon the City or James the

duty to perform accurate compaction tests.
3.

Whether the court should have considered parol evidence

to aid in interpreting the contract.
4.

Whether there were issues of fact with respect to con-

tract interpretation, extra work, and damages.
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, ETC,
There are no constitutional provisions, statutes, ordinances, rules, or regulations whose interpretation is determinative of this case.
STATEMENT OF CASE
Nature of the Case
James sued the City for damages incurred as a result of the
Cityfs having required James to do correction work on a trench in
which a transmission pipeline was buried, for extras and
-2-

delay-damages, and for the City's wrongful termination of the
construction contract.
Course of Proceedings
After extensive discovery, including more than a dozen depositions, the City moved for summary judgment dismissing James's
complaint with prejudice on the ground that under the terms of
the contract, James was required to select and provide bedding
and backfill materials satisfactory for completion of the project
and that it was not entitled to any recovery for any delays,
downtime or other hindrances, for extra work, or lost profits (R.
617).

The motion was based on the pleadings, depositions,

answers to interrogatories and admissions filed in the case and
an affidavit of George P. Wiler (R. 618). The affidavit (R. 615)
related only to the question of whether James was properly
licensed by the Division of Occupational and Professional
Licensing.
With its memorandum opposing summary judgment, James submitted a copy of the construction contract, an affidavit of George
P. Wiler to the effect that James was, in fact, duly licensed as
a contractor, excerpts from nine depositions taken during the
course of the proceeding, together with exhibits to the depositions, including a report of the City's soil engineers, Dames &
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Moore (R. 733), and minutes of a pre-bid conference held by the
City (R. 767).
The motion for summary judgment was argued orally on April
11, 1988, following which the court issued a memorandum decision
granting the City's motion (R. 828-835).
Although the memorandum decision did not expressly state
that the contract was integrated, it did state that the contract
was clear and unambiguous.

Neither the memorandum decision, the

findings of fact and conclusions of law, or the order of partial
summary judgment purported to rely on matters outside the "four
corners" of the contract.
Inasmuch as the case involves multiple issues and multiple
parties, the order for summary judgment would not dispose of the
entire case, and on May 17, 1988, the court entered an order pursuant to Rule 54(b), U.R.Civ.P., in which it expressly determined
that there was no just reason for delay and directed entry of
final judgment (R. 962-963).
Disposition by Trial Court
The findings of fact and conclusions of law and the order of
partial summary judgment dismissing the action with prejudice
were entered on June 1, 1988 (R. 972, 976), and on June 21, 1988,
James filed its notice of appeal to the Utah Supreme Court (R.
996) .
-4-

Statement of Facts
On or about July 8, 1983, James and the City entered into
contract No. 35-4184 for construction of the Big Cottonwood Conduit Extension Terminal/Park Transmission Pipeline.

James was to

dig a trench, place and compact bedding material in the trench,
lay City-furnished pipe upon the bedding material, place backfill
material around and upon the pipe, bring the backfill material to
the degree of compaction ordered by the City, and fill the
trench, compacting the material as it went along.
There were other performances required of James, but they do
not relate to the essential dispute in this case, viz., which
party had the duty to determine whether the specified bedding and
backfill materials were suitable for their intended purposes,
whether the material was properly compacted, and whether James or
the City was to pay for necessary imported material.
During construction, one of the problems facing the parties
was whether the native material excavated from the trench, or
material imported from another source, should be used as bedding
or backfill in certain runs of the trench.

The pipeline was to

run from approximately 500 South and 1560 East to approximately
3200 South and 3400 East.
During performance of the contract, compaction tests were
performed by the City as the work progressed, and whenever a
-5-

compaction failed the test, James did the work over until the
compaction was approved by the City (R. 657). Throughout the
contract, the City insisted on James's using native material (R.
656).

On several occasions James requested that the City use

imported bedding and backfill material, but the requests were
denied in all but three instances on the ground that the City
believed the excavated material to be satisfactory (R. 656).
Compaction tests were run by the City each 200 feet, and
Mark Winward, City Inspector, was satisfied that the compaction
requirements were met (R. 657). Larry Allen, who drafted the
technical provisions of the contract, calculated that 25,000
cubic yards of backfill and 2,000 cubic yards of bedding material
would have to be imported, this estimate being based on a soil
report prepared for the City by Dames & Moore, soils engineers,
prior to the letting of the contract (R. 657). It was Allen's
view that if imported material were required and used, the City
would pay for it in accordance with the established unit prices
for those materials (R. 657).
During construction of the pipeline, James was notified by
the City of "excessive settlement of the trench" (R. 515).
Demands were made upon James for repairing the trench to correct
the excessive settlement, and to do it within the time established by the City.

On or about April 16, 1984, the City
-6-

notified James that it was terminating his right to proceed further with the contract on the ground that he did not correct the
work as demanded (R. 515).
Prior to termination of the contract, James had submitted to
the City a number of claims for extras and for work not contemplated by the contract (R. 573-609).

The City denied all of the

claims and sought to recover from James for its costs in reworking the trench.
Specific contract terms bearing upon interpretation of the
contract, and conduct and activities of City and contractor personnel bearing upon interpretation of the contract will be discussed in the argument.
SUMMARY OF ARGUMENT
The contract, which was prepared by the City, placed upon
the City the duty of determining whether and the extent to which
excavated material was suitable for use in placing a bedding for
and backfilling over the pipe.

The contract also placed upon the

City the duty to run tests to determine whether the bedding and
backfill material were properly compacted, and to give that
information to James.

Despite the duties placed upon the City in

these regards, the trial court held that James guarantied the
construction and was responsible for all failures in the pipeline, regardless of their cause.
-7-

In order to do this, it had to

prefer General Provisions to Technical Provisions despite the
priorities established by General Provision Section 2.04 in which
Technical Provisions are to govern over General Provisions.

The

court's interpretation of the contract was erroneous as a matter
of law, but there was some uncertainty and incompleteness in the
contract, as there is bound to be in a project of the scope
involved here, and the court should have looked at extrinsic evidence to assist it in determining the meanings of particular provisions of the contract.

But, the court refused to consider any

extrinsic evidence, indicating that the terms of the contract
were plain, clear, complete, certain, and unambiguous.

Extrinsic

evidence, if considered by the court, would have supported the
interpretation placed upon the contract by James.
The City's insistence that James correct faulty work attributable to the City, and its termination of James's right to proceed further under the contract, constituted a repudiation and
total breach of the contract.
In addition to the factual issues relating to interpretation
of the contract, there were factual issues as to James's entitlement to payment for extra work and for difficulties caused by the
City, as well as the damages to which it is entitled because of
the City's breach of contract.
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Because of the existence of disputes as to material facts,
this was not a proper case for summary judgment, and it should be
returned to the district court for trial.
ARGUMENT
I.
The Contract Placed Upon the City the Duties of Selecting
Suitable Bedding and Backfill Material and of Determining
Whether Compaction Reguirements Were Met,
Although the court entered findings of fact and conclusions
of law (R. 976-981), there were no facts to be found in ruling on
the City's motion for summary judgment.

Moreover, it is clear

from the findings of fact and conclusions of law that the court
based its summary judgment only on the documents comprising the
contract.

In construing contractual language, the appellate

court "need not defer to the trial court," Gump & Avers Real
Estate, Inc. v. Domcoy Investors V, 733 P.2d 128, 129 (Utah
1987), and because a summary judgment is granted as a matter of
law rather than fact, the appellate court is "free to reappraise
the trial court's legal conclusions," Atlas Corporation v. Clovis
National Bank, 737 P.2d 225, 229 (Utah 1987).
There are two well-recognized types of contracts used in the
construction industry.

In one, the owner specifies the results

to be obtained, and the contractor, must use the methods and
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materials necessary to achieve those results.

In the other, the

owner sets out in detail, through drawings and specifications,
the methods to be followed by the contractor and the contractor
must perform accordingly.

The contract involved in this case is

of the latter type, though there is some confusion because of the
City's attempt by way of guarantee and exculpatory clauses to
protect itself from its own errors.
The basic dispute in this case, though there are some collateral ones also, arises out of the fact that the bedding and
backfill proved to be unstable, resulting in movement of the pipe
after it had been laid and covered.
Out of an early decision of the United States Supreme Court,
United States v. Spearin, 248 U.S. 132, 39 S.Ct. 59, 63 L.Ed. 166
(1918), there has arisen a widely-accepted view, sometimes called
the "Spearin Doctrine," that a contractor who is bound to build
according to plans and specifications prepared by the owner will
not be responsible for the consequences of defects in the plans
and specifications.

It was held in Spearin that owner-supplied

contract documents prescribing the character, dimensions and
location of a sewer imparted a warranty that if so constructed,
the sewer would be adequate.

It also held that the warranty was

not pre-empted by clauses requiring the contractor to examine the
site, check up on the plans, and assume
-10-

responsibility for the work until completion and acceptance.

For

discussion of the "Spearin Doctrine," see 1 Stein, Construction
Law, 11 5.07, and; 4 Stein, Construction Law, 11 18.02[1].
In our case, the City's contract contained specific provisions with respect to bedding and backfill, Technical Provision,
Section 201.03(c)(1) setting out the bedding material
requirements:
* * * Trenches shall be over-excavated 6 inches below the
bottom of the pipe or as directed by the engineer. The
trench shall be refilled to the grade at the bottom of the
pipe with either selected granular material obtained from
the excavation, sand, or crushed rock, at the option of the
Engineer. When crushed rock bedding is ordered, the material shall be a well-graded material of the 1-1/2 inch maximum size or as required by the Engineer. * * * [Emphasis
added.]
With respect to material for backfilling the trench, Technical Provision, Section 201.04(c) provided:
(1) Pipeline trenches shall be backfilled to a level 6
inches above the top of the pipe with selected material
obtained from the excavation. If, in the Engineer's opinion, said material is unsuitable for backfill purposes,
imported material having a sand equivalent value of not less
than 20 shall be used for this portion of the trench
backfill. This granular material shall pass a 3 inch square
sieve and shall not contain more than 15% of material passing a 200-mesh sieve and shall be of such a character as to
permit water to pass through it quickly. Imported select
backfill shall be included in payment for installation of
the pipe. * * * [Emphasis added.]
The contract documents also contained line items for bids on
imported bedding and imported backfill and Technical Provision,
-11-

Section 195.02 required payment for imported bedding and
backfill, as follows:
(dd) Imported Bedding (Bid Item No. 41): Measurement and
payment for imported bedding material, when requested by the
Engineer, shall be at the unit price bid per cubic yard.
Payment shall include the cost of furnishing of excess excavated material, and compaction requirements as specified.
Payment shall be based on the Engineer's calculations using
the bedding depth requested by the Engineer and a maximum
bottom trench width equal to the outside diameter of the
pipe plus 20 inches.
(ee) Imported Backfill (Bid Item No. 42): Measurement and
payment for imported backfill material, when requested by
the Engineer, shall be at the unit price bid per cubic yard.
Payment shall include the cost of furnishing and installing
the backfill material, including the disposal of excess
excavated material. Payment shall be based on the
Engineer's calculations, with the import material being calculated at a height as requested by the Engineer and based
on the typical trench section as shown on the drawings for
the depth of the pipe installed.
The City specified that material taken from the excavation
was to be used, impliedly warranting that the excavated material
was suitable for bedding and backfill; but there is a suggestion
in the contract that there may be circumstances under which it
will be necessary to use imported material, and the contract provides that when the use of imported material is requested by the
engineer, the City will pay for it at the price per cubic yard
set out in the contractor's bid.
A reasonable interpretation of the quoted material is that
the City's engineer is to make a considered judgment, determine
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whether the excavated material is suitable, and request the use
of imported material if it is not suitable.

Although the con-

tract referred to "select" material from the excavation, it did
not state which party was to make the selection.
If the engineer directed the contractor to use the excavated
material, and the excavated material proved to be unsuitable for
bedding and backfill, there would be a breach of the City's
implied warranty that if the contract specifications were followed, the pipeline would meet the requirements of the contract.
It would be unreasonable to interpret the contract as permitting the City engineer to request or not request imported
material at his whim, yet the engineer consistently denied
James's request that imported materials be used.

If the denial

was improper, and the use of excavated material caused the failure, the City was responsible and James was not.
The situations in which a court will find that an owner has
breached his implied warranty of the suitability of his plans and
specifications are myriad, but the cases set out below are illustrative.
Sandkay Construction Co. v. State of Montana, 399 P.2d 1002
(Mont. 1965), involved a dispute over a price to be paid to a
contractor for materials to be used in filling low areas of a
highway project.

The contract contemplated that in filling the
-13-

low areas, 45,795 cubic yards of material were to be obtained
from a cut through a hillside and an additional 215,614 cubic
yards from a designated borrow pit.

The contract required a com-

posite bid of one price for all of the material, whether it was
from the cut or from the borrow pit.

As it turned out, the mate-

rial through which the cut was being made was unstable and it was
necessary to provide a progressively flatter slope.

As a conse-

quence, the contractor was actually required, under protest and
by order of the project engineer, to remove 178,453 cubic yards
of rock from the cut instead of the 45,795 contemplated at the
time the contract was entered into.

Excavation of the rock mate-

rial from the cut was considerably more expensive than excavation
from a borrow pit, but because of a mileage factor the state paid
the contractor less than would have been paid if the problem of
the unstable material had not been encountered.
In resisting the contractor's claim for additional compensation, the state relied on a number of "standard specifications"
incorporated by reference in the construction contract, found in
a printed book containing 502 pages.

The "standard specifica-

tions" contained some clauses that seemed to place upon the contractor the burden resulting from changes in the amount of excavation required from cuts.

The court found for the contractor,

taking the view that it was not responsible for errors or defects
-14-

in the plans and not liable, absent negligence on his part, where
the owner's plans and specifications proved defective.
Central Nebraska Public Power & Irrigation Dist. v. Tobin
Quarries, Inc., 157 F.2d 482 (8th Cir. 1946), involved a dispute
over the suitability of gravel used by a contractor for the filter layer of a dam being constructed for the district.

Although

the contract called for gravel graded from 1/4" to 2-1/2", the
district sought to require the contractor to provide gravel with
different sizes of rock, including 2", 1-1/2", 1" 3/4" and 1/2",
in percentages prescribed by the district.

The action was

brought to obtain a judicial determination of the obligations of
the contractor with respect to the sizes of rock and the graded
material.

The district argued that "graded" meant more than the

accidental variation of sizes of gravel found in the natural
state in the pit, and that it meant that the sizes had to be
arranged so that they would form a filter layer.

The court

found, however, that the construction placed upon the specification by the contractor was both plausible and reasonable.
The court of appeals said:
The only support in the record for the theory that the
gravel must be graded so as to construct the filter layer is
that the specification under consideration is found in a
contract, one of the objects of which is the construction of
a filter layer. But the contractor is not the guarantor of
the sufficiency of the specifications to accomplish that
purpose. Its only duty was to construct the filter layer,
"as required in the plans and specifications." Where the
-15-

contractor "does the work specified in the manner specified,
his engagement is fulfilled and he remains liable only for
defects resulting from improper workmanship or other fault
on his part,"
The district also contended that it was protected by a provision that the work would be performed as required by the plans
and specifications "under the direction and supervision and subject to the approval of the owner or its representatives/' but in
the court's view, no -citation of authorities was needed to show
that such provisions confer no arbitrary power upon the supervising engineer, and do not authorize him to reject construction
work which complies with the contract's plans and specifications.
Goodwin v. Village of Firth, 319 P.2d 970 (Ida. 1957),
involved the failure of a sewer line to comply with the maximum
allowable water infiltration into the pipe.

After construction

was completed, the amount of infiltration greatly exceeded that
specified in the contract, and there was a dispute as to whether
the infiltration was caused by the unsuitability of material
specified in the contract, or by the contractor's poor workmanship.

In contending that the contractor was liable for repair or

replacement of the sewer line, the village relied, in part, upon
Article VI, Sec. 7, of the contract, which provided:
The maximum amount of ground water infiltration that
will be allowed is 1,200 gallons per day per mile of pipe.
If more ground water infiltrates the sewer pipe than stated
above as measured by the Engineer the Contractor shall
-16-

immediately, upon receipt of notice from the Engineer that
the infiltration is excessive, make the necessary repairs to
reduce the infiltration to the allowable limits.
The contractor guarantied that the materials would be of the
standard required by the specifications, and the sewer would be
constructed according to the plans and specifications.

The court

quoted with approval the following from MacKniqht Flintic Stone
Co. v. City of New York, 160 N.Y. 72, 54 N.E. 662, 665, in which
the contract required that a sewer be made watertight in accordance with plans and specifications and that such construction be
guarantied absolutely watertight and damp-proof for five years:
* * * It was not a guaranty of the perfection of the plan,
but of the materials and workmanship, and its effect was to
make the plaintiff responsible for dampness or water breakage caused by such defects only. It required supplementary
performance, if necessary, upon notice from the defendant,
after acceptance and payment of the contract price.
We think the evidence presented a question of fact for
the jury as to the sufficiency of the plan to produce the
result desired, and as to performance of the contract when
properly construed. If the work was faithfully performed
according to the plan and specifications, and the failure to
secure a water-tight boiler room was wholly owing to the
defective design of the defendant, the plaintiff would be
entitled to recover notwithstanding the refusal of the
superintendent to give the required certificate; for under
those circumstances it would be his duty to give it and a
refusal to do so would be unreasonable.
* * * If there was an implied warranty of sufficiency,
it was made by the party who prepared the plan and specifications, because they were his work; and, in calling for
proposals to produce a specified result by following them,
it may fairly be said they have warranted them adequate to
produce that result. If I agree to produce a certain result
-17-

according to my own plan, I impliedly warrant its sufficiency; but, if I agree to produce that result by strictly
following the plan prepared by another party, he impliedly
warrants its sufficiency. The responsibility rests upon the
party who fathers the plan, and presents it to the other
with the implied representation that it is adequate for the
purpose to be accomplished, * * *
A case containing a scholarly and thorough analysis of the
respective rights and duties of owner, architect and contractor
in a construction project is Mayor and City Council of the City
of Columbus, Mississippi v. Clark-Dietz & Assoc.-Engineers, Inc.,
550 F. Supp. 610 (N.D. Miss. 1982).

The case arose out of con-

tracts for construction of a levy to protect from flooding a
waste-water treatment plant.

The levee did not hold back the

water as required, and there were contentions, countercontentions and cross-contentions of owner, architect and contractor as to responsibility for the failure.
The case was decided after a trial, not by way of summary
judgment, and the court had before it evidence with respect to
the conduct of the parties and the causes of the failures.

One

of the areas of leakage was along pipe-cuts through the levee,
and the court found the leakage was a result of a design failure
and that the contractor's manner of building did not cause or
contribute to the failure.

It rejected the notion that the fail-

ure might have resulted from the contractor's use of improper
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materials and poor compaction, this because of the degree of
supervision of the contractor's work, the requirement that it
rework those aspects of the job judged to be unacceptable, and
its use of material from a source that had been approved by the
architects.
The court noted that, "It is the custom and practice in the
levee construction industry for one contracting party to control
soil testing, and the universal practice is for the contractor to
rely upon testing when controlled by the owner's representative,"
and held the contractor was not responsible for any problems
resulting from the tests.
The contract contained clauses to the effect that the work
would be performed in strict accordance with the drawings and
specifications and that all materials and workmanship would be
guarantied by the contractor for a period of one year from final
acceptance.

The court took the position that these guaranty pro-

visions in the contract placed a duty upon the contractor to perform in accordance with the plans and specifications, but that if
he did perform the work in accordance with the plans and specifications, he was not responsible for the adequacy of the final
product notwithstanding the guaranty.
The exhaustive and thoughtful approach of the court in the
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case must be contrasted with the method by which the contentions
of James were rejected.
In its memorandum decision, its findings of fact and conclusions of law, and its order of summary judgment, the trial court
did not attempt to determine what caused the trench failure.

Its

view was that the contractor was responsible whether the failure
was caused by the unsuitability of the material, or the failure
of James to compact the material to the degree required by the
specifications, or failure of the material upon which the bedding
was placed, or from water seepage, or some yet undetermined
cause.
It is James's position that the material was compacted to
the degree required by the contract, and that if it was not, the
fault was the City's.
As pointed out in the statement of facts, it was the uniform
practice of the City as provided in the contract, to perform the
compaction tests and to require reworking of the material to

the

required compaction before additional material could be placed in
the trench.
In its conclusions of law (R.979), the trial court stated:
Inspection by Salt Lake City inspectors or any alleged failure to adequately inspect the work performed by James did
not modify, waive, or relieve James Constructors, Inc. from
constructing the pipeline in conformance with the contract
specifications. Salt Lake City had no duty under the contract to inspect the project for the benefit of James
Constructors, Inc. and the occurrence, adequacy or extent of
-20-

any inspection by Salt Lake City or SLCC is irrelevant and
immaterial to any of the issues in the case.
This conclusion apparently was based on certain contract sections
relating to inspectors and the City's right to inspect.

The City

relied on Section 2.07(d) of the contract that inspection would
not relieve the contractor of his responsibility under the contract; Technical Provision, Section 140.02(b) that presence of
the engineer or inspectors would not relieve the contractor of
responsibility and his duty to comply would not be avoided by any
act or omission on the part of the engineer or any inspectors;
Section 140.05(a), that if materials or work is accepted through
oversight or otherwise, it may still be rejected; Section 4.11 of
the contract, that no inspection would operate as a waiver of any
provision of the contract and Section 2.08 relating to the
authority of the inspectors.
It is submitted that compaction tests are not the same as
various inspections the City reserved to itself the right to
make.

Technical Provisions, Section 201.06 provides:
Where backfill or bedding is required in these specifications to be compacted to a specified density, tests for compliance will be made by the Engineer, at the expense of the
Owner, using ASTM T-180 Method D test procedures. Sufficient time shall be allotted the Engineer for performing the
necessary control tests for an acceptance of the compacted
layer before attempting to place new fill material. Any
layer or portion thereof, that does not meet density
requirements, shall be reworked and recompacted until it
meets the specified density requirements as determined by
-21-

the Engineer. Additional tests made as a result of noncompliance shall be at the Contractor's expense.
The above section does not deal with the right of the City to
make inspections when it deems them to be appropriate, but with
the duty of the City to make determinations as to the acceptability of compaction before the contractor proceeds further with the
work.
Some related provisions are General Provision 3.08 which
provides that unless otherwise specified, testing or work for
determining compliance shall be performed by the City or its
authorized representative, and Section 3.01 of the General Provisions, which provides:
* * * Inspections and tests made at any point other than the
point of incorporation in the work in no way will be considered as a guarantee of acceptance of such material, or of a
continued acceptance of material presumed to be similar to
that upon which such inspections and tests have been made.
The foregoing provisions indicate quite clearly that discretionary inspections by the City stand on a far different footing
than mandated tests to be made by the City.
A standard of interpretation of contracts as set down in
Section 201(2) of the Restatement/ Second, Contracts, provides:
Where the parties have attached different meanings to a
promise or agreement or a term thereof, it is interpreted in
accordance with the meaning attached by one of them if at
the time the agreement was made
-22-

(a) that party did not know of any different
meaning attached by the other, and the other knew the
meaning attached by the first party; or
(b) that party had no reason to know of any different meaning attached by the other, and the other had
reason to know the meaning attached by the first party.
The court's interpretation of the contract disregards a number of rules of interpretation and construction as recognized by
the courts, e.g., that the writing is to be interpreted as a
whole, that an agreement is to be given an interpretation that
attaches a reasonable, lawful and effective meaning to all of the
terms of the agreement, that specifications should be given a
meaning which will not conflict, but will be consistent with
other terms on the same subject matter, and that in case of doubt
the agreement will be construed against the party who prepared
the agreement.

Waqstaff v. Remcof 540 P.2d 931 (Utah 1975).
II.

The Court Should Have Considered Parol Evidence Bearing Upon
the Intentions of the Parties With Respect to Bedding and
Backfill Requirements.
It is clear from the court's memorandum decision, its findings of facts and conclusions of law, and its order of summary
judgment that its interpretation of the contract, the rights and
responsibilities of the parties, was based only upon the contract
itself, parol evidence having been deemed to be irrelevant.
-23-

James recognizes the general proposition that where the parties have entered into a written agreement with the intent that
the writing shall be the final expression of one or more terms of
the agreement, i.e., that it is wholly or partially integrated,
parol or extrinsic evidence will generally not be admitted to
vary the terms of the contract.
In order to rule as it did on the basis of the contract documents themselves, the court must have concluded that the agreement was intended by the parties to be an integration.

In addi-

tion, the court in its memorandum decision found that the language of the contract was "unambiguous and clear" and that James
was clearly responsible for providing the appropriate bedding,
whether native or import, to complete the contract (R.831-832).
It is unlikely that a court can determine whether an agreement is integrated just by looking at it, even where there is an
integration clause.

Admittedly, there have been a number of

cases that have applied the four corners rule, to the effect that
where an instrument appears to be complete on its face, the
determination as to whether the instrument is a total integration
must be made from the instrument itself.
appear to be the rule in Utah.

That, however, does not

In Colonial Leasing Co. v. Larsen

Bros. Const. Co., 731 P.2d 483, 486 (Utah 1986), the Utah Supreme
Court pointed out that because the parol evidence rule applies
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only if the writing was intended by the parties to represent the
full and complete agreement of the parties, the trial court must
first determine whether the writing was intended to be an integrated agreement.

The court added:

* * * Since the affidavits raise a factual issue as to
whether the contract was in fact intended to be integrated,
the trial judge will need to hear the evidence on that
issue. Indeed, the need for parol evidence is also suggested by the nature and terms of the lease itself and the
surrounding circumstances.
There are a number of facts, including some contractual provisions, indicating that the agreement was not intended to be an
integration.

The minutes of a pre-bid meeting conducted by the

City on June 2, 1983 (R.767) state that the meeting was held to
explain "where the project is and explain any details that should
be brought to the contractors attention"; General Provision 1.13
defines the "work or project" to be all the work specified or
contemplated in the contract to construct the improvements,
including all alterations, amendments or extensions thereto made
by extra work order or other written orders of the engineer; General Provision 2.01 provides that the engineer shall decide all
questions which may arise as to the quality or acceptability of
materials furnished and work performed; General Provision 2.04
provides that if the work to be done or any matters relative
thereto are not sufficiently detailed, "the contractor shall
-25-

apply to the engineer for such further explanations as may be
necessary * * * and contractor shall conform to them as part of
the contract; General Provision 2.05 provides that any order
given to the contractor by the engineer will be in writing; General Provision 2.07(e) provides that the contractor shall obey
and follow every order or direction which shall be given by the
engineer or engineers designated representative in accordance
with the terms of the contract; General Provision 2.15 relating
to manufactured articles provides that they will be conditioned,
etc., in accordance with the manufacturer's printed directions
"unless specified in writing to the contrary by the engineer."
Inasmuch as so many things are left to be determined as the
contract proceeded, it is certainly arguable that the agreement
was not integrated and that parol evidence was admissible to
explain, modify, and add to the written terms.
As is implicit in the argument under Point I, there were
ambiguities in the contract with respect to the responsibilities
or selecting suitable material and duties respecting compaction
tests.

The contract refers in many places to "inspections", but

nowhere in the contract can we find a provision that "inspection"
and "testing" are the same.

The contract goes to great length to

indicate that inspections are discretionary from the City's
standpoint and that the inspection by the City shall not affect
-26-

the obligation of the contractor to perform in accordance with
the plans and specifications, but the provision with respect to
compaction testing is not discretionary.

The contract provides

that compaction tests will be performed by the City in accordance
with certain testing standards specified in the contract.
Although the contract provides that any inferior or imperfect
work discovered before or after the completion and acceptance
shall be corrected immediately at the contractor's sole expense,
it also provides that inspections and tests made at "any point
other than the point of incorporation in the work" shall not be
considered as a guarantee of acceptance and that any work "covered in the absence of inspection shall be subject to uncovering", and that with respect to bedding or backfill, any layer or
portion thereof that does not meet the density requirement, shall
be reworked and recompacted until it meets the specified density
requirements as determined by the engineer.
The above provisions, alone, indicate that the court must
look beyond the four corners of the agreement to determine contractual responsibilities with respect to bedding and backfill.
As this court said in Craiq Food Industries, Inc. v. Weihinq, 746
P.2d 279, 282 (Utah App. 1987), "whenever there is uncertainty or
incompleteness with respect to what the parties' rights and
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duties are, extrinsic evidence is permissible to determine those
matters."
Set out below are some of the matters, extrinsic to the contract, which should have been considered in connection with the
motion for summary judgment.
(1)

Excerpts from the minutes of pre-bid meeting of June 2,

1983 (R.768-769):
The compaction tests will be taken by our own men, we
will supply our own inspector on the job. Other entities
are asked to go to the contractor through our people.
James Montgomery's role in this project is strictly as
consultant; they will be used if we need them for plan &
spec, etc., interpretation. They will be advising our
inspector, but the inspector will be the man you are working
for.
It is our Department's policy to use the existing material for backfill whenever possible. The exception to this
would be if the material was to wet or if the material contained too large of rocks. The bedding around the pipe cannot be any larger than two-inches and on top of the pipe
six-inches. An addendum will be sent to all plan holders
with boring reports (R.768-769).
(2)

From Report of Dames & Moore, Soils Engineers, dated

May 11, 1982:
The more granular soils encountered along the alignment
can be reused as general backfill; however, it is recommended that all backfill placed adjacent to the pipe (bedding fill) consist of a select granular material imported
from nearby borrow areas (R.749).
It is recommended that the pipe section itself be
encased by a select granular bedding fill. The fill should
have a maximum particle size of 1-1/2 inches. To facilitate
the compactive effort, the material should have no'more than
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15% by weight passing the number 200 sieve. This material
should extend at least as high as the top of the pipe.
Because of the variable nature of the natural soils encountered along the alignment, it should be anticipated that
this bedding material will have to be imported (R.750).
(3)

Mark Winward, Mark Stanley, and Larry Christensen, City

Inspectors, made compaction tests on the material placed by
James, and whenever the work failed the compaction requirements,
James redid the work until it met those requirements (R.679-689,
692-701, 704-706).
(4)

The City Engineering Nuclear Density Charts and

Moisture-Density Relationship Charts (R.709-730).
(5)

When James requested permission to use imported mate-

rial, the City inspectors would look at the soil to see if it was
too wet or too rocky, "the only reasons why you would want to use
import".

The determination was made by just looking at it.

The

request to use import was turned down because "the soil that he
was using was good" (R.774-778).
(6)

The compaction tests were taken by the City every 200

feet, and inspector Winward was satisfied that James was meeting
compaction requirements which were taken to comply with requests
of the City engineer.
(7)

Larry Allen, employed by James Montgomery, the consult-

ing engineers, drafted the technical provisions of the contract
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and calculated that 25,000 cubic yards of import backfill and
2,000 cubic yards of import bedding would be required on the job,
based on the Dames & Moore soil report (R.798).

Import bedding

and import backfill were bid as separate line items, and if
required, authorized, and used, the City would pay for the material based on the unit price bid (R.804).
(8)

The provision in the contract that the import select

backfill would be "included in payment for installation of the
pipe" referred to import used by the contractor for his own convenience rather than that necessary for the proper completion of
the project (R.814).
In the court below, whether or not James made an express
claim that the contract was ambiguous, it did claim that the contract, properly interpreted, required the City to determine
whether the native excavated material was suitable for bedding
and backfill, and whether the material placed in the trench was
compacted as required by the contract.

As pointed out above,

however, there were some conflicts and inconsistencies in different parts of the contract, and the extrinsic matters set out
above should have been considered by the court in interpreting
the agreement, whether they are considered as background, or
whether the contract is considered to be ambiguous with respect
to the matters in dispute in this case.
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It would have been helpful to the court to consider those
matters, and they do support the interpretation placed upon the
contract by James, which is reasonable, even without them.
III.
Summary Judgment was Improper Because There Were Material
Questions of Fact Governing the Recovery to Which James
was Entitled.
The trial court apparently was of the opinion that this
entire, complex case could be decided without looking beyond the
"four corners" of the contract, but there were fact issues in
addition to those related to the responsibility for selecting and
compacting bedding and backfill.
During its performance of the contract, James submitted to
the City claims for repair of sewer laterals, repair of sinkholes, re-excavation, repaving, coldpatching, and waterline
repair, dewatering, and misinformation as to location of
utilities.
On February 16, 1984, James notified the City that a claim
would be forthcoming (R.607), and with a letter of March 7, 1984
(R.583), James sent a detailed account of its increased costs
(R.584-606).
Although the court "found" that James was paid for all written work orders (R.978), it also "found" that "defects were
observed and demands for correction were rendered by Salt Lake
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City Corporation" (R.977).

To the extent that the demanded cor-

rections were extra to the contract, James should be paid for
them whether or not there was a written change order.

Courts

generally have not been hesitant to avoid the "written order"
stipulation where its strict enforcement would produce an inequitable result, but they have to consider the facts in order to
determine whether a contractor is entitled to payment.

The

courts have applied theories of independent contract, modification or rescission, estoppel, and waiver.

See 1 Steinr Construc-

tion Law, 11 4.04, pp. 4-38 et: seq. . and cases cited.
If it were the City's duty to "select" bedding and backfill,
or to test the compaction for compliance with the specifications,
the City's removing of James from the job was a repudiation of
the contract and constituted a total breach.

James, therefore,

would be entitled to recover either its damages, including lost
profits, for breach of contract, damages based on its reliance
interest, or the reasonable value of the benefit conferred.

In

determining reliance damages or value of the benefit conferred,
the court is not bound by contractual provisions as to extras and
written orders.

See Restatement, Second, Contracts, SS 345, 349,

371.
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CONCLUSION
Under the terms of the contract, reasonably interpreted, the
City owed James duties to determine the suitability of bedding
and backfill material, and to conduct accurate compaction tests
as the bedding and backfill materials were placed. In both
regards the City failed.
Extrinsic evidence supports James's construction of the contract, and should have been considered by the court.
There are factual issues upon which this case depends, and
summary judgment should not have been granted.

The judgment

should be reversed and the case remitted to the district court
for a plenary trial.
Respectfully submitted,
Bf
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ADDENDUM NO* 2
TO
CONTRACT DOCUMENTS, SPECIFICATIONS AND DRAWINGS
FOR CONSTRUCTION OF
BIG COTTONWOOD CONDUIT EXTENSION
TERMINAL/PARK TRANSMISSION PIPELINE
FOR
SALT LAKE CITY CORPORATION
SALT LAKE CITY, UTAH

1.

S p e c i f i c a t i o n s , Subsection 195.01 (e) Measurement and Payments
follovingt
(e)

2.

3.

A l l furnished materials and a l l sewer mains and l a t e r a l s , water
mains and s e r v i c e s , drainage systems, and other u t i l i t i e s damaged
or brolcenr as: & r e s u l t of the Contractor's negligence w i l l be
replaced, including m a t e r i a l s , by the Contractor at no expense t o
the City.

Specifications, Subsection 201.01 (b) Earthwork:
(b)

Locations and logs of
Attachment No. 1.

Add the following:

borings along pipeline route are shown in

S p e c i f i c a t i o n s , Subsection 214.01 (g) Piping:
(g)

Add the

Add the following:

Pipe materials 24-inch and larger furnished by the City w i l l be
s t e e l cylinder concrete pipe-pretensioned.
The supplier i s U.S.
Pipe, located i n Pleasant Grove, Utah. Pipe materials provided in
general w i l l be 40 f e e t in length. Shorter 20-foot lengths of pipe
may be purchased by the Contractor at no additional c o s t to the
City for the following p r i c e s :
Pipe S i z *
(in.)

Unit Cost*

36
42
48

19.00
22.50
24.25

*Same unit cost regardless of pipe pressure class*
THIS ADDENDUM IS HEREBY ATTACHED TO AND MADE PART OP THE CONTRACT DOCUMENTS,
AND EACH BIDDER SHALL ACKNOWLEDGE RECEIPT OF THIS ADDENDUM IN HIS B I D .

JAMBS M. MONTGOMERY,
Con^ui-fclng E n g i n e e r s , I n c .

(JM*
Ronald L. Rash,
Project Engineer
June 3, 1983

?.3m

ADDENDUM NO. 1
TO
;x
COJMENTS, SPECIFICATIONS, AND DRAWINGS
FOR CONSTRUCTION OF
ErIG COTTONWOOD CONDUIT EXTENSION
TERMT'^A! '°ARK TRANSMISSION PIPELINE
FOR
SALT LAKE CITY CORPORATION
SALT LAKE CITY, UTAH
; ;., .
T

h e Owr^r h a s e l e c t e d t o f u r n i s h a m a j o r i t y of t h e m a t e r i a l s f o r t h i s
or e j e c t J.ianges t o t h e s e b i d document • - ^ s u l t i n a * - ™ t h i s d e c i s i o n
w i l l be t h e C o n t r a c t o r ' s r e s p o n s i b i l i t y
I a\ inei 11"" ':

RepJ a c e

section

iS f o l l o w s

(a) Measurement and c a l c u l a t i o n of
ju.iot i *-; l^s f o r payment v i i l .:e as
specified in t h i s s e c t i o n .
U n i t p r i c e s o r lump sum amounts b i d s h a l l
i n c l u d e f u l l c o m p e n s a t i o n for f u r n i s h i n g a l l m a t e r i a l s , l a b o r ,
".cols,
equipment,
jnc i ~ ; n c ill
- ••
snowr
. ••. * :-- d r a w i n g s , d e f i n e d in t e e
s p e c i f :oa*: o-010-or s t i p u l a t e d h e r - . - .
(b)
'-.... -nateria.Lc
•• .
;rn;;."--"! v
• rr- )wr.f- -xu- -•
following:
c o n c r e t e , : - 3 i n r o r c i n g Jt^«?, , l a d d e r s , oeddino .
oac<fiii,
surface
restoration
and e r o s i o n
-control
items, wail
thimoles
all
electric
w:i ••• .
connectors,
conduits,
lighting
fixtures
and
r e c e p t a c l e s , r i c o r d r a i n s , frames and c o v e r s , manhole r i n g s ~nd c o v e r s ,
redwood b a f f l e a s s e m b l y , and w e i r p l a t e s w o - nnr^o.r ^ ^ - ^
(c) Most m a t e r i a l s f u r n i s h e d by Owner
.xx we s t o r e d at O w n e r ' 3 chops
a t 1530 S o u t h West T e m p l e , S a l t La.<e C
y, " t a n , except l a r g e - d i a m e t e r
p i p e , which w i l l be d e l i v e r e d t o s i t e .
C o n t r a c t o r w i l l be r e s D o n s i b l e
f o r t r a n s p o r t i n g a l l m a t e r i a l : t o c o n s t : i c t ; o n - ; t e and o r o r e c t :
tnem
from v a n d a l i s m or t h e f t .
out p i p e l i n e m a t e r i a l s c o n c u r r e n t with
,-c- ^ - ^ - ' ^ c P H *-v-o ^ a i r own c r i t e r i a .

aei

U J U I J .

ir

JN

. nstallat!on

iMS
-:*J^

Scnacules

are

further

defined

and

Measurement f o r p i p i n g
VvT,! --T/*b
i : t 1 ten^
nr"uar.
f e e t of
pipe
v i l ^ :e o a s ^ c
actua.*. M e l d m e a s u r e m e n t s of l i n e a l
which
shall
be
installed,
excluding
structures
and
outlet stubs,
No d e d u c t i o n w i l l be made
i n c l u d e d i n payment as p a r t of t h e s t r u c t u r e .
he un: v; ci ; cr : c-? per
for f i t t i n g s .
Payment f o r p i p i n g w i l l be
Pavment oer
l i n e a l f o o t f o r t h e s i z e and c l a s s of
p i p e specified.
lineal foot of pipe shall be full compensation for the
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p i p e l i n e m a t e r i a l s including bends, t e e s , o u t l e t s , reducers, b u t t s t r a p
connections, and other f i t t i n g s as s p e c i f i e d and shown on the drawings.
Also included in payment per l i n e a l foot of pipe s h a l l be a l l m a t e r i a l s
and i n s t a l l a t i o n of u n c l a s s i f i e d e x c a v a t i o n , bedding, b a c k f i l l , imported
b a c k f i l l , removal and disposal of waste m a t e r i a l , and a l l surface
r e s t o r a t i o n including untreated base course, asphalt paving, r e s t r i p i n g
of
paved a r e a s , waterways, monuments, r e s t o r a t i o n of a l l
water,
sprinkler,
storm d r a i n s , sewers relocated
or adjusted,
or
other
u t i l i t i e s damaged as a r e s u l t of the C o n t r a c t o r ' s o p e r a t i o n s .
Payment
s h a l l a l s o be ful ~'-™p- — •"t^-"mf fifc ^ " c o n n e c t i o n s to other p i p e l i n e s as
MbvK'ili?^^
, polywrapping^, "fending,
d i s i n f e c t i o n , and draining the l i n e ,

"pressure

testingT* "

(b) PIPE - UNPAVED AREAS (Bid I terns 7 through 10):
Measurement for
piping w i l l be based on actual f i e l d measurements of l i n e a l f e e t of pipe
installed,
excluding structures and o u t l e t s t u b s , which s h a l l be
included in payment as part of the s t r u c t u r e . No deduction w i l l be made
for f i t t i n g s .
Payment for piping w i l l be at the unit bid price per
l i n e a l f o o t for the s i z e and c l a s s of pipe s p e c i f i e d .
Payment per
l i n e a l foot of pipe s h a l l be f u l l compensation for the i n s t a l l a t i o n of
p i p e l i n e materials including bends, t e e s , o u t l e t s , reducers, b u t t s t r a p
connections, and other f i t t i n g s as s p e c i f i e d and shown on the drawings.
Also included in payment per l i n e a l foot of pipe s h a l l be a l l m a t e r i a l s
and i n s t a l l a t i o n of u n c l a s s i f i e d e x c a v a t i o n , bedding, b a c k f i l l , imported
b a c k f i l l , removal and disposal of waste m a t e r i a l , and a l l
surface
r e s t o r a t i o n including untreated base course, asphalt paving, r e s t r i p i n g
of paved areas, waterways, monuments,
r e s t o r a t i o n of
all
water,
sprinkler,
storm drains, sewers
relocated or adjusted, or other
u t i l i t i e s damaged as a r e s u l t of the Contractor's o p e r a t i o n s .
Payment
s h a l l a l s o be ful compensation for a l l connections to other p i p e l i n e s as
shown on the drawings, thrust r e s t r a i n i n g , r e s t r a i n i n g c o l l a r s , thrust
blocking, insulated f l a n g e s , polywrapping, bonding, pressure t e s t i n g ,
d i s i n f e c t i o n , and draining the l i n e .
(C) VALVE STRUCTURES AND PIPELINE CONNECTIONS AT 500 SOOTH (Bid I tern
11): Payment for t h i s item w i l l be at the lump sum bid p r i c e .
Payment
s h a l l be f u l l compensation for furnishing the materials noted in
Paragraph 195.01(b) and constructing the valve s t r u c t u r e s ,
30-inch
connection and brick conduit connection at 500 South and Guardsman Way,
as s p e c i f i e d and shown on the drawings, including but not l i m i t e d to
excavation, b a c k f i l l , reinforced concrete boxes, piping (including a l l
30-inch and the 24-inch connection piping between s t r u c t u r e s and .36-inch
future s t u b - o u t ) , b u t t e r f l y v a l v e s , tapered plug v a l v e , a i r vacuum/air
release v a l v e s , plug v a l v e s , b a l l v a l v e s , e l e c t r i c a l system, e l e c t r i c a l
motors, e l e c t r o - h y d r a u l i c actuator, f i t t i n g s , c o u p l i n g s , manhole rings
and covers, access hatches, blowoffs,
stand p i p e s , l a d d e r s ,
pipe
supports, stem e x t e n s i o n s , and other appurtenances necessary t o complete
the work.
(d) VALVE STRUCTURE AT 1300 SOUTH AND 2100 EAST (Bid Item 12): Payment
for the valve structure w i l l be at the lump sum bid price for the valve
structure.
Payment s h a l l be f u l l compensation for furnishing the
materials noted in Paragraph 195.01(b)
and constructing the valve
-o-

structure and connections as spec:; r- ;:.. ,::_*..
.
.swings,
including but not limited to excavat: r,: -ackfiil, reinforce^ concrete
box, piping (including piping for connections and t u r n o u t s ) , butterfly
valves (minimum pressure class shall correspond with pressure class of
p i p e ) , air vacuum/air
release v a l v e s , plug v a l v e s , ball v a l v e s ,
fii ttings, couplings, m a n h o l e rings and cover, blowof f,
standpipe,
.1 adder , pipe support , stem extensions , and other appi lr tenances as
specified and shown on the d r a w i n g s .
<e) V AL V E STRUCTURE AT 1700 SOOTH A N D 2100 EAS'I (Bid Item 1 3 ) : Pa> rnei it
for the valve structure will be at the lump sum bid price for the valve
structure..
Payment shall be full . compensation for furnishing the
materials noted in Paragraph 195.01(b) and 'Constructing the valve
structure and connections as specified and shown on the d r a w i n g s ,
including but not limited to e x c a v a t i o n , faackfil 1, reinforced concrete
box, piping (including piping for future connections and t u r n o u t s ) ,
butterfly valves (minimum pressure class shall correspond with pressure
class of pipe) , ai r vacuum/air release vaJ v e , plug v a l v e , ball vaJ v e ,
fittings, couplings, m a n h o l e rings and cover, blowoff,
standpipe,
ladder,

pipe

suppo r t,

s t em

ex tensions,

and

o t h e i:

a pp > i r t e n a n c e s

as

specified and shown on the d r a w i n g s ,
(f) /ALVE STRUCTURE AT 2100 SOUTH . -. .. ,,,^ r:\Kh'
J *..:
en.
Payment f or the valve structure will : -e *r the 1 > im p s um oid orice for
the valve structure
Payment shall be zull. compensation for :;urnisning
the materials noted in Paragraph 195. 01 {D; and constructing tne v-iive
structure and connections as specified and sncwn on the .:rawi :s ,
including but not 1 limited to excavation, hacKfili, remforcec roncrete
box, piping (including piping for future connections and turnouts),
butterfly valves (minimum pressure class shall correspond with pressure
class of pipe), plug valve, ball valves, fittings, couplings, manhole
rings and cover, blowoffs, standpipe, ladder, pipe support, stem
extensions, and other appurtenances as specified and shown on the
drawings.
(g) VALVE STRUCTURE AND AQUEDUCT CONNECTION AT PARLEYS WAY AND WILSHIRE
DRIVE
(Bid Item 15): Payment for the valve structure will be at the
lump sum bid price for the valve structure.
Payment shall be full
compe ns a tion for furnish i ng t h e ma t e ri als, as no ted in Paragraph
195.01 (b) , and constructing the va1ve structure and connections as
specified and shown on the drawings including but not limited to
excavation, backfill, reinforced concrete box, piping (including piping
for connections and turnouts) butterfly valves (minimum, pressure class
shall correspond with pressure class of pipe) , air vacuum/air release
valves, plug valves, ball valves, fittings, couplings, manhole rings and
cover, standpipe, ladder, pipe support , stem, extensions and ot I .er
a p p u r t e n a n c e s as specified and s h o w n o n the drawl n g s .
(h) VALVE STRUCTURE A N D A Q U E D U C T CONNECTION AT TERMINAL/PARK RESERVOIR
(Bid Item 16) : Payment for the valve structure will 'be at the lump sum
bid price for the valve structure..
Payment shall be full compensation
for furnishing the materials,, as noted in Paragraph 1 9 5 . 0 1 ( b ) ,
and
constructino the valve structure and. connections as soecified and shown

on
the
drawings
including
but
not
limited
to
.excavation,
backfill, reinforced concrete box, piping (including all 69-inch piping
for connections and turnouts) butterfly valve (minimum pressure class
shall correspond with pressure class of pipe), air vacuum/^ c release
valve, plug valve, ball valve, electrical system and electric aotors and
electo-hydraulic actuators where designated, fittings, couplings, access
hatch, blow-off, standpipe, ladder, pipe support, stem extensions and
other appurtenances as specified and shown on the drawings.
(i) TYPICAL VALVE STRUCTURE AT SUNNYSIDE AVENUE
(Bid Item 17):
Payment for the valve structure will be at the lump sum bid price for
the valve structure.
Payment shall be full compensation for furnishing
the materials, as noted in Paragraph 195.06(b), and constructing the
valve structure and connections as specified and shown on the drawings
including but not limited to excavation, backfill, reinforced concrete
box, piping (including piping for connections and turnouts) butterfly
valve (minimum pressure class shall correspond with pressure class of
pipe)/ air vacuum/air release valve, plug valve, ball valve, fittings,
couplings, manhole rings and cover, blow-off, standpipe, ladder, pipe
support, stem extensions and other appurtenances as specified and shown
on the drawings.
(j) TYPICAL VALVE STRUCTURE AT 3250 EAST AND 2700 SOUTH
(Bid Item 18):
Payment for the valve structure will be at the lump sum bid price for
the valve structure.
Payment shall be full compensation for furnishing
the materials, as noted in Paragraph 195.01(b),
and constructing the
valve structure and connections as specified and shown on the drawings
including but not limited to excavation, backfill, reinforced concrete
box, piping (including piping for connections and turnouts) butterfly
valve (minimum pressure class shall correspond with pressure class of
pipe), air vacuum/air release valve, plug valve, ball valve, fittings,
couplings, manhole rings and cover, blow-off, standpipe, ladder, pipe
support, stem extensions and other appurtenances as specified and shown
on the drawings.
(k) METER STRUCTURE AT THE TERMINAL/PARK RESERVOIR
(Bid I tern 19):
Payment for the meter structure will be at the lump sum bid price.
Payment shall be full compensation for furnishing the materials, as
noted in Paragraph 195.01(b), and constructing the meter structure as
specified and shown on the Drawings including excavation, backfill,
reinforced
concrete
box,
piping,
meter,
totalizer,
transmitter,
electrical
and
telemetry
system,
access hatch, ladder and other
appurtenances required for an operative system.
(1) AIR VACUUM/AIR RELEASE VALVE STRUCTURE (Bid I terns 20 and 21):
Measurement for air vacuum/air release valves (other than those located
in valve structures) shall be per each for the size specified.
Payment
for valves will be at the unit bid price per each.
Payment shall be
full compensation for furnishing, as noted in Paragraph 195.01(b),
and
installing the valves, plug valves, manholes, rings and covers, stand
pipes, fittings and other appurtenances as specified and shown on the
drawings.
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(ni) BLOWOFF (Bid I tern 22) :
I leasuremei it ai id payment f o r blowoff s ( o t h e r
t i Lain t h o s e l o c a t e d i n v a l v e s t r u c t u r e s ) s h a l l be per each f o r t h e s i z e
specified.
Payment s h a l l be f u l l c o m p e n s a t i o n f o r f u r n i s h i n g , a s n o t e d
i n P a r a g r a p h 1 9 5 . 0 1 ( b ) , and i n s t a l l i n g t h e p i p i n g , g a t e v a l v e ,
riser,
c o u p l i n g s , f i t t i n g s , and o t h e r a p p u r t e n a n c e s a s s p e c i f i e d and shown on
the drawings.
(n)
ACCESS MANWAY WITHOUT MANHOLE
. . - ."em »
•measurement and
payment f o r a c c e s s manways w i t h o u t m a n n o l e s s n a i i be a t t h e u n i t b i d
p r i c e per each.
Payment s h a l l i n c l u d e f u l l c o m p e n s a t i o n f o r f u r n i s h i n g
t h e m a t e r i a l s , as noted in Paragraph
1 9 5 . 0 1 ( b ) , and i n s t a l l i n g
the
rn a i :t w" a;;,, s (com p i e t e w i t h 1 o ca t i o n m a r k e r .
: s 3 pe c i f i e c i ruj s how n : • i i t h e
drawings.
(o)
ACCESS MANWAY WITH MANHOLE
(Bid I tern 2 4 ) :
Measurement and payment
f o r a c c e s s manways w i t h m a n h o l e s s h a l l be a t t h e u n i t b i d p r i c e p e r
each-.
Payment s h a l l
include f u l l
compensation for
furnishing
the
m a t e r i a l s , as n o t e d i n P a r a g r a p h 1 9 5 . 0 1 ( b ) , and i n s t a l l i n g t h e manways,
t h e m a n h o l e frame and c o v e r and o t h e r a p p u r t e n a n c e s as s p e c i f i e d and
shown, on t h e d r a w i n g s
(p) OVER OR UNDER-EXCAVATION AND BACKFILL
(Bid
Item
25):
The
C o n t r a c t o r wi 11 r e c e i v e payment f o r o v e r - e x c a v a t i o n a t t h e u n i t
bid
p r i c e p e r c u b i c y a r d , w h i l e t h e C i t y w i l l r e c e i v e a d e d u c t i o n , in. c o s t
from., t h e C o n t r a c t o r f o r u n d e r - e x c a v a t i o n a t t h e same u n i t bid p r i c e p e r
cubic yard.
E x c a v a t i o n and. b a c k f i l l w i l l "be m e a s u r e d by t h e c u b i c y a r d .
A u t h o r i z a t i o n f o r o v e r or u n d e r - e x c a v a t i o n and b a c k f i l l must f i r s t be
g i ven by t he E n g i ne e r .
The vo 1 ume of m a t e r i a l w i l l be c a l c u l a t e d
a c c o r d i n g t o t h e c r o s s s e c t i o n a l a r e a of t h e T y p i c a l T r e n c h S e c t i o n "D"
shown i n t h e d r a w i n g s ( S h e e t 40) and l e n g t h of t r e n c h o v e r or u n d e r e x c a v a t e d and b a c k f i l l e d .
Payment or d e d u c t i o n of c o s t w i l l be a t t h e
u n i t b i d p r i c e per c u b i c y a r d and i n c l u d e e x c a v a t i o n , b a c k f i l l , p l a c i n g
and c o m p a c t i n g t h e m a t e r i a l as s p e c i f i e d , and a l s o i n c l u d e removal and
d i s p o s a l of e x c e s s m a t e r i a l i f r e q u i r e d .
(q)
UNDERGROUND UTILITY SUPPORT (Bid Item 26):
Measurement and payment
f o r u n d e r g r o u n d u t i l i t y s u p p o r t s s h a l l be i t trie u n i t bid p r i c e p e r
each.
Payment s h a l l
include f u l l
compensation
for
furnishing
the
m a t e r i a l s and c o n s t r u c t i n g t h e u t i l i t y s u p p o r t as shown and s p e c i f i e d on
the drawings
(r)
RESTORATION OF 4-INCH SEWER LATERALS (Bid I tern 2 7 ) :
Measurement
and payment f o r r e s t o r a t i o n of 4 - i n c h sewer l a t e r a l s s h a l l be -ar. tine
u n i t b i d p r i c e per l i n e a l f o o t .
M e a s u r e m e n t s h a l l be from where t n e
sewer l a t e r a l i n t e r c e p t s t h e t r e n c h w a l l , as shown in t y p i c a l
trench
S e c t i o n . "D" , S h e e t 40 o£ t h e dr awi ngs , t o i n t e r c e p t i o n of t h e e x i s t i n g
sewer l a t e r a l .
Payment f o r sewer l a t e r a l s r e l o c a t e d or a d j u s t e d w i t h i n
t h e t r e n c h s e c t i o n b e c a u s e of i n t e r f e r e n c e w i t h new p i p e l i n e s h a l l n o t
be i n c l u d e d
in
this
work
but
s h a l 1 be i n c l u d e d
i n payment
for
installation
of
water
transmission
pipe.
Any l a t e r a l s damaged by
Contractor
that
would
not
physically
conflict
with
new
pipeline
l o c a t i o n s s h a l l be C o n t r a c t o r ' s t o t a l r e s p o n s i b i l i t y for r e p a i r .
Before
sewer l a t e r a l s a r e r e l o c a t e d or a d j u s t e d
the Contractor s h a l l
first
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r e c e i v e the approval of
the Engineer.
The Contractor s h a l l be
responsible to n e g o t i a t e with property owners for s p e c i a l easements or
agreements required for the work at no additional c o s t s to the Owner.
Payment s h a l l be f u l l compensation for excavation, b a c k f i l l , surface
r e s t o r a t i o n , furnishing a l l materials necessary including
vitrified
clay pipe m a t e r i a l s including c l e a n o u t s , and making connections to the
e x i s t i n g sewer l i n e in accordance with the drawings and s p e c i f i c a t i o n s .
(s) RELOCATION OF 12-INCH SEWER LINE AT 500 SOUTH (Bid I tern 28):
Measurement and payment for r e l o c a t i o n of the 12-inch sewer l i n e at 500
South w i l l be at the lump sum bid p r i c e .
Payment s h a l l be f u l l
compensation for i n s t a l l a t i o n only of materials and constructing the
sewer l i n e r e l o c a t i o n as s p e c i f i e d or required
and shown on the
drawings.
The new sewer l i n e w i l l be i n s t a l l e d and operative prior to
abandoning the e x i s t i n g sewer l i n e .
(t) ELECTROLYSIS TEST STATION (Bid Item 29):
Measurement and payment
for e l e c t r o l y s i s t e s t s t a t i o n s s h a l l be per each and s h a l l
not
d i f f e r e n t i a t e between the various types of t e s t s t a t i o n s .
Payment s h a l l
be f u l l compensation for f u r n i s h i n g , as noted in Paragraph 1 9 5 . 0 1 ( b ) ,
and i n s t a l l i n g the box, e l e c t r o d e s , wiring, terminal e l e c t r o d e and other
materials necessary for a complete system as s p e c i f i e d and shown on the
drawings.
Payment w i l l a l s o include c e r t i f i c a t i o n of the system by a
q u a l i f i e d corrosion engineer including i n i t i a l voltage readings at each
station.
A Volt-OHM meter s h a l a l be supplied to Owner by Contractor.
(u) REPLACEMENT OF WATER SERVICE LINE (Bid I tern 30):
Measurement and
payment for replacement of water s e r v i c e l i n e s s h a l l be at the unit bid
price per each for both 3/4-inch and 1-inch s e r v i c e s .
Replacement of
s e r v i c e l i n e s s h a l l be frcm the d i s t r i b u t i o n main to the s e r v i c e meter.
Payment s h a l l be f u l l compensation for excavation, b a c k f i l l , asphalt
patching, copper pipe m a t e r i a l s as s p e c i f i e d , f i t t i n g s , and making the
connections for a complete and operative s e r v i c e connection. Any damage
or breakage which r e s u l t s frcm the contractors operations w i l l be
replaced by the contractor at no expense to the c i t y .
Only those
s e r v i c e l i n e s designated by the Engineer during construction s h a l l be
replaced. Where p o s s i b l e , the method of replacement s h a l l be by p u l l i n g
the s e r v i c e l i n e .
Trenching s h a l l be allowed only by s p e c i a l permission
of the Engineer.
The Contractor s h a l l be responsible to n o t i f y the
Engineer 4 hours in advance of each s e r v i c e l i n e ' s
replacement.
Disruption of s e r v i c e l i n e s s h a l l not exceed 4 hours per connection.
The Contractor s h a l l be r e s p o n s i b l e to negotiate with property owners
s p e c i a l easements or agreements required for the work at no additional
c o s t s to the Owner.
(v) 12-INCH CONNECTION AT SUNNYSIDE AVENUE (Bid I tern 31):
Payment for
the 12-inch connection at Sunnyside Avenue s h a l l be at the Lump sum bid
price.
Payment s h a l l include the i n s t a l l a t i o n of b u t t e r f l y v a l v e , valve
box, f i t t i n g s ,
insulating flanges,
and making the connections
as
s p e c i f i e d and shown on the drawings.
(w) LOOP 18-INCH WATERLINE (Bid I tern 32): Measurement and payment for
t h i s item of work s h a l l be at the lump sum bid p r i c e .
The waterline i s
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located on valley Street at approximately Station 257+2,0. Payment shall
include installation • : f pI]:: e and fitting materials , as noted in
Paragraph 195.01(b),
and constructing the loop under t .he new pipeline
as directed by the Engi neer
(x) "WELDED JOINT (Bid Items 33 thru 35): Measurement and payment for
this item of work shall be at the unit bid price per each for the size
specified.
Payment will be only for joints welded in addition to those
shown on the drawings.
Payment shall include furnishing the materials
and labor for construction of welds as specified and shown on the
drawings.
Location of welded joints will be as directed by the
Engineer.
(y) CONSTRUCTION OF CUT-OFF WALL (Bid Item 36) :
Measurement and
payment for t h i s i tern s h a l l be a t the u n i t bid p r i c e per l i n e a l f o o t .
Payment s h a l l i n c l u d e f u r n i s h i n g m a t e r i a l s and c o n s t r u c t i n g the c u t - o f f
w a l l as s o e c i f i e d and shown on the drawings i n c l u d i n g p l a c i n g c l a y
mat er i a l s m i
. p~: a p.
U)
RESTORATI*.-:- J-r CURB AND GUTTER
- .,
-: *easi;r ^mer.i and
payment for r e s t o r a t i o n of curb and r a t t e r s h a l l >>•..:- : - bid
p r i c e per l i n e a l f o o t .
Payment s h a l l i n c l u d e removal and dispr< ,, 3 of
e x i s t i n g curb and gutter
and furnishing
the materials
and l.izx..
to
complete t h e work as s p e c i f i e d .
Curb ana g u t t e r r e s t o r e d w: .11 -conform
t o e x i s t i n g type r e p l a c e d and s t a n d a r d s of t h e owner.
The C o n t r a c t o r
w i l l not r e c e i v e payment for replacement of curb and g u t t e r which i s
damaged because of h i s c a r e l e s s n e s s *
In g e n e r a l r e s t o r a t i o n of curb and
g u t t e r w i l l be t o t h e f i r s t c o n s t r u c t i o n j o i n t o u t s i d e the confines of
t h e t y p i c a l t r e n c h s e c t i o n as shown i n t y p i c a l t r e n c h s e c t i o n "D" Sheet
40 of the dr awi ngs
(aa) RES! '01 IATION OF SIDEWALK (Bid I tern 38) : Measurentei it and paymei it for
restoratioi i of sidewalk shall be at the unit bid price per square yard.
Payment shall include removal and disposal of existing sidewalk and
furnishing the materials and labor to complete the work as specified.
Sidewalk restored shall be to the same dimensions in thickness and width
of that replaced
The Contractor will not receive payment fox
replacement of sidewalk which is damaged 'because of his carelessness.
In general restoration of sidewalk will be to the first construction
joint outside the confines of the typical trench section as shown in
typical trench section "D" Sheet 40 of the drawings.
(bb) RESTORATION OF DRIVEWAY APPROACHES (Bid Item 39): Measurement and
payment for restoration of driveway approaches shall be at the unit bid
price per square yard.
Payment shall include removal and disposal of
existing driveway approaches and furnishing the materials and labor to
complete the work as specified.
Driveway approaches restored shall be
to the same dimensions in thickness and width of that replaced.
The
Contractor
will not receive payment for replacement of driveway
approaches which are damaged because of his carelessness.
In general
restoration of driveway approaches will be to the first construction
joint outside the confines of the typical trench section as shown in
typical trench section "D", Sheet 40 of the drawings.
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(cc) CONSTRUCTION OF DRAINAGE BYPASS - STA 239+75 (Bid Item 40):
Payment shall be at the lump sum bid price.
Payment shall include
furnishing materials, as noted in Paragraph 195.01(b),
and labor as
specified and shown on the drawings.
Payment shall include >ut not be
limited to reinforced concrete retaining wall, backfill in drainage area
including clay and rip-rap materials.
(dd) IMPORTED BEDDING
(Bid Item No. 41): Measurement and payment for
imported bedding material, when requested by the Engineer, shall be at
the unit price bid per cubic yard.
Payment shall include the cost of
furnishing of excess excavated material, and compaction requirements as
specified.
Payment shall be based on the Engineer's calculations using
the bedding depth requested by the Engineer and a maximum bottom trench
width equal to the outside diameter of the pipe plus 20 inches.
(ee) IMPORTED BACKFILL
(Bid I tern No. 42): Measurement and payment for
imported backfill material, when requested by the Engineer, shall be at
the unit price bid per cubic yard.
Payment shall include the cost of
furnishing and installing the backfill material, including the disposal
of excess excavated material.
Payment shall be based on the Engineer's
calculations, with the import material being calculated at a height as
requested by the Engineer and based on the typical trench section as
shown on the drawings for the depth of the pipe installed.
(ff) ROCK EXCAVATION (Bid Item No. 43):
Measurement and payment for
rock excavation shall be at the unit bid price per cubic yard.
Payment
shall include excavation and disposal of the material.
Calculation of
excavated quantities shall be in accordance with the typical trench
section as shown in the drawings for the depth and size of the pipe and
depth of rock excavated.
(gg) REMOVAL OF CONCRETE PAVEMENT
(Bid I tern 44):
Measurement and
payment for removal of concrete pavement shall be at the unit bid price
per cubic yard.
Payment shall include saw cutting the concrete,
excavation and removal of material.

THIS ADDENDUM IS HEREBY ATTACHED TO AND MADE PART OF THE CONTRACT DOCUMENTS,
AND EACH BIDDER SHALL ACKNOWLEDGE RECEIPT OF THIS ADDENDUM IN HIS BID.
JAMESM. MONTGOMERY
ConsliLcing Engineers

Ronald L. Rash, P.E.
Project Engineer
April 26, 1983

-8-

CONSTRUCTION OF
B I G C O T T O N W O O D CONDUIT EXTENSION
TERMINAL/PARK TRANSMISSION PIPELINE

FOR
SALT LAKE CITY CORPORATION

S a l t Lake C i t y , Ut ah

VOLUME I

CONTRACT DOCUMENTS AND SPECIFICATIONS

City Project No. 35-4184

James M. Montgomery, Consulting Engineers, Inc.
• ...
62 4 North 300 West
Salt Lake City, Utah 84103
(801) 363-2661

AGREEMENT
For

THIS AGREEMENT is made and entered into as of the
day
of
, 19
by and between SALT LAKE CITY
CORPORATION, a municipal corporation of the State of Utah,
(hereinafter "CITY") and
(hereinafter "CONTRACTOR") whose address is
WITNESSETH:
WHEREAS, the City intends to have completed and Contractor
agrees to perform the work as set forth in the contract documents
(hereinafter the work or the project):
(describe project)
and
WHEREAS, the Contractor for the sum and under terms and conditions herein stated agrees to perform the work,
NOW, THEREFORE, the City and the Contractor for the consideration hereinafter provided, agree as follows:
ARTICLE 1. SCOPE OF WORK,
The Contractor agrees to furnish
all labor, materials and equipment to complete the said work as
required in the Drawings and Specifications which are hereby
made a part of this contract by reference.
It is understood
and agreed by the parties hereto that all work shall be performed
as required in the Drawings and Specifications and shall be subject to inspection and approval of the City or its authorized
representative. The relationship of the Contractor to the City
hereunder is that of an independent contractor.
ARTICLE 2. TIME OF COMPLETION.
The work under this contract
shall be commenced upon Notice to Proceed and shall be completed
within
working days after date of said Notice to
Proceed.
ARTICLE 3. LIQUIDATED DAMAGES. Time is the essence of this
contract. The Contractor agrees that for each and every day
any portion of the work remains incomplete, after the time
herein fixed by City or within such additional time as may have
been allowed by written extension, the City shall deduct and
retain out of the money which may be due or become due said

A-l

C o ntract c r
.: .:,,:: r * c i... r ^ a a 11 ^ , to t h e C i t y t h e s u m o f
c r
___
, „...
_ * ^ -• K "-""
) Do 11ars
°
each
and every working day tine work remains "Incomp 1 ete
tier the
date fixed £-;r c o m p l e t i o n .
Said sum is, in view of ti e d i f f i culty ct :et.ermm^ nc r.;:y' .; iamages, h e r e b y agreed upon, fixed
and determined by tine p a r t i e s hereto as liquidated c o m p e n s a t o r y
damages ~/iat the City will suffer by reason of the failure of
the Contractor to oompl^t •; ,;
within the time agreed
upon, and such daily c o m p e n s a t i o n shall apply to each portion
of sai d - ""' • "* - *' >* time herein agreed upon for its c o m p l e tion,
P e rni i 1 1 i i i g ti i e C o n t r a c t o i: t o c o n t i r i u e a n d f i n i s h t h e w o r k o r
any part of it after the time fixed for its com.plet.ion or after
the date to which the time for completion may have been extended,
shall in no way operate as a waiver on the part of the City of
any of it s rights' under this Agreement
A R T I C L E 4, CONTRACT SUM.
1 1 le City agrees .. .. ^ t _;.. . n_ retractor agrees to accept for full performance of this j o n t n c t ,
a sum which is based upon the actual q u a n t i t i e s of Contract
items used or constructed in accordance with the p l a n s and
specifications.. The m e a s u r e m e n t of such quantities will be p e r formed by +• he City" s Engineer or his authorized r e p r e s e n t a t i v e .
The contract, sum also includes the cost of all b o n d s , i n s u r a n c e ,
permits and fees required h e r e i n and all c h a r g e s , expenses or
assessments of whatever kind or character. No claim for services
furnished by Contr actor no t spec ifi ca 1 1 y pr ovi • I ed fo r he r e in
o n ^ \ * •- & h o n o r e d b;;( CI t y
ARTICLE J.
PAYMENT.
I1) le City agrees to pay the Conti actor
from time to time as the work pr o g r e s s e s , but not more than
once each month after date of Notice to Proceed, and only i lpon
written certification by the City's Engineer.
Withii I a p p r o x imately 30 calendar days of the time the Engineer approves any
partial payment, the City will prepare a check for p a y m e n t .
Th e C i t y r e s e r v e s 11 i e r i g 1 11 t o w i t h h o 1 d p a y m e n t £ r o m t h e C o n tractor for non-compliance with the p r o v i s i o n s of the cont ract
documents
ART!CIZ
. PAYMENT FOR. MATERIALS ON HAND.
Upon
presentation
by the .. :;ntractor of certified copies of invoices, the City may
include in the partial payment invoice, advance payments for
acceptable nonperishable materials purchased expressly to beincorporated into the work when delivered in the vicinity of
the project or stored in a City approved storage location.
The
amount of such materials to be included in the said invoice
will be determined by the City's Engineer, but in no case shall
it exceed 9 0 % of the value of the materials as shown on the
certified invoice or 9 0 % of the in-place price, whichever sum
is the lesser.
When the approved storage location is other
A -2

than the project site, the Contractor will be required to furnish evidence that the stockpiled materials are irrevocably
obligated to the project and secured from any loss, damage or
theft.
Payment for materials shall not constitute acceptance
materials which do not conform to the specifications.

of any

No partial payment will be made on living, or perishable plant
materials until planted.
The contractor shall be responsible for any damages or loss to
the materials until the material is incorporated into the work
and accepted by the City.
ARTICLE 7. SALES TAXES. The City is exempt from sales taxes
on property sold directly to it. Therefore, City reserves the
right for any equipment or materials (exceeding $500 in value)
to be ordered by Contractor for use hereunder, to require that
the City be billed directly therefor by the supplier, after
issuance of City purchase order, at Contractor's net cost less
any applicable discounts. The City cost for such equipment or
material less an amount equal to the sales tax which would
otherwise be applicable, if any, shall be deducted from sums
due Contractor hereunder.
ARTICLE 8. INDEBTEDNSS.
Before final payment is made, the
Contractor must submit evidence satisfactory to the City that
all payrolls, material bills, subcontracts and all outstanding
indebtedness in connection with the work have been paid or that
arrangements have been made for their payment. Payment will be
made without unnecessary delay after receipt of such evidence
as mentioned above and final acceptance of the work by the City.
ARTICLE 9. SCHEDULE OF WAGES.
On state or federally funded
projects, the Contractor shall pay the applicable wage rate
specified, if any.
ARTICLE 10. ADDITIONAL WORK.
It is understood and agreed by
the parties hereto that no money will be paid to the Contractor
for any new or additional labor or materials furnished, as defined in Section GP 6.02, unless a new contract or a modification
hereof for such additional materials or labor has been made in
writing and executed by City and Contractor. The City specifically reserves the right to modify or amend this contract and
the total sum due hereunder, either by enlarging or restricting
the scope of the work.
ARTICLE 11. ACCEPTANCE. The work will be inspected for acceptance by the Engineer within a reasonable time upon receipt of
notice from the Contractor that the work is complete and ready
for inspection.
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ARTICLE 12.

DISPUTES.

(a) Except as otherwise provided in this Contract, any
dispute concerning a question of fact arising under this contract, which is not disposed of by written agreement shall be
decided by the City Engineer, who shall reduce his decision to
writing, and mail or otherwise furnish a copy thereof to the
Contractor. The decision of said Engineer shall be final and
conclusive unless, within thirty (30) days from the date of
receipt of such copy, the Contractor mails or otherwise furnishes to said Engineer a written appeal. The decision of the
City Engineer or his duly authorized representative for the
determination of such appeals shall be final and conclusive.
This provision shall not be pleaded in any suit involving a
question of fact arising under this contract as limiting judicial
review of any such decision to cases where fraud by such official
or his representative is alleged. Provided, however, that any
such decision shall be final and conclusive unless the same is
fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith or is not supported by substantial evidence. In connection with any appeal proceeding under
this clause, the Contractor shall be afforded an opportunity to
be heard and to offer evidence in support of the appeal. Pending
final decision of a dispute hereunder, the Contractor shall proceed diligently with the performance of the contract and in
accordance with the Engineer's decision.
(b) This dispute clause does not preclude consideration
of questions of law in connection with decisions provided for
in Paragraph (a) above.
However, nothing in this Contract
shall be construed as making final the decision of the Engineer
or Engineer's representative on a question of law.
ARTICLE 13.

DEFAULT AND REMEDY.

(a) If the Contractor shall be adjudged bankrupt or make
a general assignment for the benefits of creditors or if a
receiver should be appointed on account of insolvency, or if
Contractor or any of his Subcontractor should violate any of
the provisions of this Contract, the City may serve written
notice upon Contractor and the bonding company of its intention
to terminate all or any part of the Contract; and unless within
ten (10) days after the serving of such notice, such violation
shall be corrected or cease, to City's satisfaction, the City
then may take over the work and prosecute it to completion by
contract or by any other method it may deem advisable and at
the expense of the Contractor. The Contractor and the bonding
company shall be liable to the City for any excess cost occasioned the City thereby.
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(b) Waiver of any default shall not be deemed to be a
waiver of any subsequent default.
Waiver of breach of any
provision of this Agreement shall not be construed to be modification of the terms of this Agreement, unless stated to be
such in writing, signed by the City,
(c) The Contractor shall continue the performance of this
Agreement to the extent not cancelled under the provisions of
this clause.
(d) The rights and remedies of the City provided in this
clause shall not be exclusive and are in addition to any other
rights and remedies provided by law or under this Agreement.
ARTICLE 14. CITY'S RIGHT TO WITHHOLD CERTAIN AMOUNTS AND MAKE
APPLICATION THEREOF. The City may withhold from payment to the
Contractor such an amount or -amounts as, in its judgment, may
be necessary to pay just claims against the Contractor or any
Subcontractor for damages, labor and services rendered and
materials furnished in -and about the work. The City may apply
any such withheld amounts on the payment of such claims in its
discretion. In so doing, the City shall be deemed the agent of
the Contractor and payments so made by the City shall be considered as a payment made under the Contract by the City to the
Contractor and the City shall not be liable to the Contractor
for any such payments made in good faith.
ARTICLE 15. LIABILITY. Contractor agrees to at all times protect, indemnify, save harmless and defend the City, its agents
and employees from any and all claims, demands, judgments,
expenses, including reasonable attorney's fees, and all other
damages of every kind and nature made, rendered or incurred by
or in behalf of any person or persons whomsoever, including the
parties hereto and their employees, which may arise out of any
act or failure to act, work or other activity related in any
way to the project, by the said Contractor, its agents, subcontractor (s), materialmen or employees in the performance and
execution of this Agreement.
ARTICLE 16. SUBCONTRACTOR OR SUPPLIER. No part of this contract shall be sublet by the contractor without the prior
written approval of the City.
The Contractor and the City for themselves, their heirs, successors, executors, and administrators, hereby agree to the
full performance of the covenants herein contained. Contractor
also agrees to require in any subcontract it makes in connection herewith that the subcontractor shall be subject to all of
the provisions and requirements of this contract.
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ARTICLE 17, CONTRACT DOCUMENTS.
This Agreement consists of
the documents listed under Section 1.06 of the General Provisions
attached, all of which are made a part hereof and non- of which
can be altered, except in writing signed by both parties.
ARTICLE 18. RIGHTS OF PUBLIC UTILITIES. The right is reserved
to the owners of public utilities and franchises to enter upon
the street or worksite for the purpose of making repairs or
changes of their property that may become necessary by the
work. The City shall also have the privlege of entering upon
the street or worksite for the purpose of repairing sewers, or
making house-drain connections therewith, or repairing culverts,
storm drains, water system repairs or adjustments and any and
all other necessary city work.
ARTICLE 19. CONTROLLING LAW. This Agreement shall be construed
in accordance with and enforced under the laws of the State of
Utah.
IN WITNESS WHEREOF, the parties have executed this Agreement as
of the day and year first above written.
SALT LAKE CITY CORPORATION

By
MAYOR
ATTEST:

CITY RECORDER
(Seal)
(Seal)
Contractor
___
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(Seal)

GENERAL PROVISIONS
1.00

Definition and Terms:

Whenever in these specifications or in any of the
or instruments where these provisions govern, the
definitions and terms shall be construed as herein
unless it shall be apparent from their context that a
meaning is intended.
1.01

documents
following
set out,
different

Abbreviations:
AASHTO
ACI
AGC
AISC
ANSI
ASA
ASTM
AWG
AWS
AWWA
EPA
HUD
FAA
FHWA
NEC
NFPA
OSHA
UPC
UBC
UDOT
UL

American Association of State Highway
and Transportation Officials
American Concrete Institute
Associated General Contractors
American Institute of Steel Construction
American National Standards Institute
American Standards Association
American Society for Testing and Materials
American Wire Gauge
American Welding Society
American Water Works Association
Environmental Protection Agency
Housing and Urban Development
Federal Aviation Administration
Federal Highway Administration
National Electrical Code
National Fire Prevention Association
Occupational Safety and Health Act
Uniform Plumbing Code
Uniform Building Code of the International
Conference of Building Officials
Utah Department of Transportation
Underwriters Laboratories, Inc.

1.02 Substantial Completion Date: The date the Engineer issues
a certificate of substantial completion of the work and certifies
its readiness for use.
1.03 Bidder: Any individual, firm or corporation submitting a
proposal for the work contemplated, acting directly or through
a duly authorized representative.
1.04 Notice: This means written notice duly served. Written
notice shall be deemed to have been duly served if delivered in
person to the Contractor, or if delivered at or sent by registered
or certified mail to the last business address known to the
City, and shall have been duly served upon the City if delivered
to the Engineer, either in person or by registered or certified
mail.
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delivered to the Engineer, either in person or by registered or
certified mail.
1.05 Engineer: The authorized representative designated by
the City as the Engineer for the project, acting within the
scope of the particular duties entrusted to him.
1.06 Contract or Agreement: The duly executed written agreement between City and a contractor covering the performance of
the work and the furnishing of labor, materials, tools and
equipment in the construction of the work. The contract shall
include:
a.
b.
c.
d.
e.

f.
g.
h.

Notice to Contractor
Instructions to Bidders
The Accepted Proposal
The Agreement
The Specifications, including the Proposal
Requirements and Conditions; the General
Provisions, and Addenda and any Standard
Specifications included by reference
The Complete Plans and any Standard Plans and
Details included by reference
The Bonds and Insurance
Supplemental Agreements to the Contract,
containing Alterations, Amendments or
Extension to the Contract and Extra Work Orders

1.07 City/Owner: Wherever, in these specifications, the contract, or any supplementary agreements or instruments in which
these specifications govern, the word "City" or "Owner" appears,
it shall be interpreted to mean "Salt Lake City Corporation".
1.08 Contractor: The person or persons, co-partnership or
corporation who have entered into a contract with Salt Lake
City Corporation.
1.09 Days: Unless otherwise designated, days as used in the
specifications will be understood to mean working days.
1.10 Plans: The plans, profiles, sections, details and working
drawings, or exact reproductions thereof, approved by the
Engineer, which show the location, character, dimensions and
details of the work to be done, and which are to be considered
as part of the contract.
1.11 Proposal: The offer of the bidder for the work when prepared and submitted on the prescribed proposal form, properly
signed and guaranteed.
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1.12 Subcontractors; Subcontractors will not be recognized as
such, and all persons engaged in the work of construction will
be considered as employees of the Contractor, and their work
shall be subject to the provisions of the contract and the
plans and specifications*
1.13 Work or Project: All the work specified, indicated,
shown or contemplated in the contract to construct the improvement, including all alterations, amendments or extensions thereto made by extra work order or other written orders of the
Engineer.
1.14 Law; The City and applicable Utah State laws shall govern
the execution of the work embodied in the contract.
1.15 Critical Path: The continuous path of activities through
a network diagramed from beginning to end of a project.
In
other words, the shortest duration of time in which the project
can be completed.
1.16 Prior Work: Any work completed by Contractor or others
under another contract prior to commencement of or during the
work hereunder.
2.00

Control of the Work:

2.01 Authority of the Engineer: The Engineer or his designee
shall decide all questions which may arise as to the quality or
acceptability of materials furished and work performed; the
manner of performance and rate of the progress of the work; a LI
questions which arise as to the interpretation of the plans and
specifications; all questions as to the acceptable fulfillment
of the contract on the part of the Contractor; and all questions
as to claims and compensation.
The Engineer's decision shall be final, and the Engineer shall
have executive authority to enforce and make effective such decisions and orders if the Contractor fails to carry them out
promptly or efficiently.

ft

Plans and Shop Drawings:

a. The contract plans furnished consist of general drawings
and show such details as are necessary to give a comprehensive
idea of the construction contemplated. All authorized alterations
affecting the requirements of information in the contract plans
must be in writing.
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b. When required by the Special Provisions Section, or
other sections of the specifications, the contractor shall submit copies of all shop drawings, erection drawings, equipment
layouts, and vendor data or other data or construction information required for review by the Engineer. This shall be done
with such promptness as not to cause delay to Contractor's own
work or to that of any other Contractor.
c. The Contractor shall be responsible for and shall
check the correctness of all the above listed documents, including those of Contractor's lower tier Subcontractors, prior to
submitting them to the Engineer for approval.
d. The Engineer will review, process, and indicate corrections to be made in shop drawings and other required submittals
with reasonable promptness.
No delay will be allowed in the
progress of the job attributable to Contractor's failure to
make required submittals within a reasonable length of time.
e. The Engineer's review of drawings, specifications and
other submittals shall not relieve the Contractor of responsibility for deviations from drawings, specifications or other
submittals, unless Contractor has given written notice or such
deviations at the time of submission, and obtained the Engineer's
written concurrence.
f. The Contractor shall furnish prints of final shop drawings, erection drawings, equipment layouts, and other data to
Contractor's lower tier subcontractors and suppliers for the
proper coordination of their work. He shall keep one (1) complete set of the above documents on the job site for the use of
the Engineer.
g. It is expressly understood, however, that review of
the Contractor's shop drawings shall not relieve the Contractor
of any responsibility for accuracy of dimensions and details.
Contractor shall be responsible for conformity of Contractor's
shop drawings with the contract plans and specifications.
h. Full compensation for furnishing all shop drawings
shall be considered as included in the prices paid for the contract items of work to which such drawings relate and no additional compensation will be allowed therefor.
2.03 Conformity with Contract Documents, and Allowable Deviations and Incidental Work:
a. Work and materials shall conform to the lines, grades,
cross-sections, dimensions and material requirements, including
tolerances, shown on plans or indicated in the specifications.
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Although measurements, sampling and testing may be considered
evidence as to such conformity, the Engineer shall be the sole
judge of whether the work or materials deviate from the plans
and specifications, and Engineer's decision as to any allowable
deviations therefrom shall be final and binding on Ccntractor.
Deviation from approved plans, as may be required by the needs
of construction, will be determined in all cases by the Engineer.
b. All minor details of work which are not shown on the
plans, as well as such items which are not specifically mentioned in the specifications, but are obviously necessary for
the proper completion of the work, shall be considered as incidental, and as being a part of and included with the work for
which prices are given in the proposal, and no extra compensation shall be allowed the Contractor for the performance thereof.
2.04 Coordination and Interpretation of Plans, General Provisions, Technical Provisions, and Special Provisions:
a. In case of conflict between the plans, specifications
and other contract documents, these documents shall govern in
the following order:
1st - Extra Work Orders, Change Orders or
Supplemental Agreements
2nd - The Agreement
3rd - Addenda to the Drawings and/or Specifications
4th - Special Provisions
5th - Technical Provisions
6th - Drawings
7th - General Provisions
b. Should it appear that the work to be done or any of
the matters relative thereto are not sufficiently detailed or
explained in the Technical Provisions, the Special Provisions
or the plans, the Contractor shall apply to the Engineer for
such further explanations as may be necessary, which Engineer
shall submit to Contractor only in writing, and Contractor
shall conform to them as part of the contract.
c« In the event of any discrepancy between any drawing
and the figures shown thereon, the figures shall be taken as
correct. Detail drawings for each trade or item of work shall
prevail over general drawings.
d. Any part of the work which is not mentioned in the
specifications, but is shown on the drawings, shall be furnished
and installed by contractor as if fully described in the specifications .
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2.05 Superintendence: Before starting work the Contractor
shall designate in writing a representative who shall have the
authority to act for the Contractor.
a. When the Contractor is comprised of two (2) or more
persons, firms, partnerships or corporations functioning on a
joint-venture basis, said Contractor, before starting work,
shall designate in writing the name of a representative who
shall have the authority to act for the Contractor at all times
while work is actually in progress on the contract.
b. Whenever the Contractor or his authorized representative
is not present on any part of the work where the Engineer may
desire to give direction, such direction may be given by the
Engineer, which shall be received and obeyed by the superintendent, foreman or employee who may have charge of the particular
work in reference to which the orders are given.
c. When work is not in progress and during periods when
work is suspended, arrangements acceptable to the Engineer
shall be made for any emergency work which may be required.
d. Any order given to the Contractor by the Engineer will
be in writing.
2.06 Lines and Grades; All work shall be done to the true
line and grade, as shown by the line and grade stakes set by
the City. The Contractor must protect line and grade stakes
and will be held responsible for any defective work occasioned
by his negligence in this regard. Any stakes destroyed by the
Contractor will be replaced only at his expense.
2.07

Inspection:

a. All work and materials, and the manufacture and preparation of such materials from the beginning of the construction
until the final completion and acceptance of the herein proposed
work shall be subject to the inspection and rejection by the
Engineer at such times as may suit Engineer's convenience. As
soon as the materials have been inspected and tested, the Contractor shall immediately remove all rejected materials from
the work, and to such a point distance therefrom as the Engineer
may require. The Contractor shall furnish, at Contractor's own
expense, such labor as may be required to enable a thorough inspection and culling of all materials, and upon request, shall
furnish the Engineer samples of materials, as proposed to be
used, in sufficient amounts as required to make proper tests.
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b. The Engineer may assign such assistants as he may deem
necessary to inspect the materials to be furnished and the work
to be done under this contract and to see that the same strictly
conforms to the specification herein set forth.
c. The Contractor shall make application for an inspector
at least twenty-four (24) hours before the inspector's services
are required.
d. Any inferior or imperfect work or materials, as determined by the Engineer, that may be discovered before or after
the completion and acceptance of the herein proposed work shall
be corrected immediately at Contractors sole expense upon notification by the Engineer. It is hereby agreed that the inspection by the Engineer shall not relieve the Contractor of Contractor's responsibility to furnish materials and workmanship
in accordance with the specifications. The failure or neglect
on the part of said Engineer or his designee to condemn or reject inferior materials or work shall not be construed to imply
an acceptance of the same should their inferiority become evident at any time prior or subsequent to the final acceptance of
the work but prior to expiration of the guarantee period specified in Section 4.18 hereof.
e. The Contractor, Contractor's Superintendent and Foreman
shall promptly obey and follow every order or direction which
shall be given by the Engineer or Engineer's designated representative in accordance with the terms of the contract.
f. The inspectors shall at all times be free to perform
their duties, and any intimidation of any inspector on the part
of the Contractor or Contractor's agents or employees shall be
sufficient reason, for the Engineer to recommend to the Mayor
the cancellation or termination of the contract.
g. Any construction work done by the Contractor within a
State Highway or within a County road of Salt Lake County,
shall conform to the then applicable requirements as set forth
by the State or County for such work.
h. Projects financed in whole or in part with State or
Federal funds shall be subject to the requirements of the agency
concerned, and such agency shall have the right to inspect the
project at any time.
2.08 Authority and Duties of Inspectors; Inspectors shall be
authorized to inspect all work done and all material furnished.
Such inspection may extend to all or any part of the work and
to the preparation, fabrication, or manufacture of the materials
to be used. The Inspector is not authorized to revoke, alter,

GP-7

or waive any requirements of the specifications. The inspector
is authorized to call the attention of the Contractor to any
failure of the work or materials to conform to the specifications
and contract. Inspector shall have authority to reject materials
or suspend the work until any question at issue can be referred
to and decided by the Engineer.
a. The Inspector shall in no case act as foreman or perform other duties for the Contractor, nor interfere with the
management of the work by the latter. Any advice which the Inspector may give the Contractor shall not be construed as binding on the Engineer in any way, or in any way releasing the Contractor from fulfilling all of the terms of the contract.
b. If the Contractor refuses to
verbal order, the Inspector shall issue
the reason for shutting down the work.
in hands of the person in charge, any
accepted.

suspend operations on
a written order giving
After placing the order
work done will not be

2.09 Drawings and- Specifications at the Site: When work is in
progress, the Contractor shall maintain at the site one copy of
all Drawings, Specifications, Addenda, reviewed Shop Drawings,
Extra Work Orders, and other modifications, in good order and
marked to record all changes made during construction. These
shall be available to the Engineer, at all times. The Drawings,
marked to record all changes made during construction, shall be
delivered to and reviewed by the Engineer before final payment
will be made.
2.10

Removal of Defective and Unauthorized Work:

a. All work which the Engineer deems defective in its
construction or deficient shall be remedied, or removed and
replaced by the Contractor in a manner acceptable to City, and
no compensation will be allowed for such correction.
b. Upon failure of the Contractor to promptly remove defective or unauthorized work following notification of noncompliance by Engineer, the Engineer shall have authority to
cause defective work to be remedied, or removed and replaced,
and unauthorized work to be removed, and to deduct the costs
thereof from any monies due or to become due the Contractor.
c. Any work done beyond the lines and grades shown on the
plans, or established by the Engineer, or any extra work done
without written authority, will be considered as unauthorized
and no payment will be made therefor.
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2.11 Equipment: Equipment not suitable to produce the quality
of work required will not be permitted to operate on the project.
The Contractor shall provide adequate and suitable eqr pment to
meet the work requirements, and when ordered by the .ngineer,
shall remove unsuitable equipment from the work. No equipment
or machinery shall be operated upon or over paved streets, sidewalks, landscaped or paved areas or prepared roadway shoulders
in getting to, from, or in working on this project, which in
the opinion of the Engineer may be injurious to said areas.
2.12

Assistance by Contractor:

a. The Contractor, at his sole cost, shall furnish the
Engineer and/or Engineer's assistants with any labor required
and necessary for the thorough inspection, culling over, or removing defective materials, or for thorough examination into
any of the work, or for any other purpose required in the discharge of their respective duties.
b« At the request of the Engineer, the Contractor at any
time before acceptance of the work, shall remove or uncover
such portions of the finished work as may be directed. After
examination, the Contractor shall restore said portions of the
work to the standard required by the specifications.
Should
the work thus exposed or examined prove acceptable, the uncovering or removing and the replacing of the covering or making
good of the parts removed, shall be paid for as Extra Work; but
should the work so exposed or examined prove unacceptable, the
uncovering, or removing and replacing of the covering or replacing the parts removed, will be at the Contractor's expense.
2.13

Coordination with Related Work:

a. The Contractor may at times find its work adjacent to
and possibly interfacing with the work of other contractors who
are under separate contract with the City, or its agencies.
Every effort must be made to coordinate the work to leave a
complete and finished work at the completion of the Contract.
Such work and coordination shall be without additional cost to
the City.
b. If any part of the Contractor's work depends for proper
execution or results upon the completed work of any other contractor, the Contractor shall inspect and promptly report to
the Engineer any apparent discrepancies or defects in such work
that render it unsuitable for proper execution and results.
Failure of the Contractor so to inspect and report shall constitute an acceptance of the other contractor's work as fit and
proper to receive or be integrated with Contractor's work, and
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Contractor shall make such changes at his cost as are necessary
to integrate or receive Contractor's work.
c. If the performance of the Contractor is likely to be
interfered with by the simultaneous execution of some other contract or contracts, the Engineer may decide which contractors
shall cease work temporarily and which contractor shall continue,
or whether the construction under all contracts can be coordinated so that all contractors may proceed simultaneously. The
City shall not be responsible for any damages suffered or extra
costs incurred by the Contractor resulting directly or indirectly
from the performance or attempted performance of any other contract or contracts.
2.14 Acceptance of Prior Work: Contractor guarantees that Contractor's work hereunder will pe properly executed in relation
to prior work and shall carefully inspect this prior work and
notify the Engineer in writing of any defects, improper workmanship or materials or other conditions that would affect the
satisfactory execution and permanency of the Contractor's work.
No further work shall be executed until all such defects or conditions have been corrected or an agreement reached regarding
defects which may develop due to the conditions so noted. The
absence of any such notification will be construed as an acceptance by Contractor, these trades or Subcontractors of all prior
related work, and later claims of defects in this work will not
in any way relieve Contractor, these trades or Subcontractors
from responsibility for correcting their work, unless specifically stated otherwise under a section of the Specification for
a certain trade.
2.15 Work Per Manufacturer's Directions; All manufactured
articles, materials, or equipment, shall be applied, installed,
connected, erected, used, cleaned, and conditioned as per manufacturer's printed directions, unless specified in writing to
the contrary by the Engineer.
2.16 Character of Workmen: Contractor shall employ suitable
and competent workmen for every kind of work. If any Subcontractor or person employed by the Contractor shall appear to
the Engineer to be incompetent or to act in a disorderly or
disobedient manner to the Engineer, the person(s) shall be
immediately removed from the project upon the request of the
Engineer, and such person shall not be employed again on the
work.
2.17

Cleanup and Shutdown:

a. The Contractor shall keep the construction area reasonably clean at all times and shall remove accumulated debris
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each day. At the end of each portion of the work, Contractor
shall remove all debris, excess materials, tools and equipment,
temporary buildings and barricades, etc., from the construction
site and shall clean all areas, used in the performance of work
under this contract.
b. Any trash, mud, or debris dropped or deposited on or
in public ways, places or facilities from Contractors work
shall be cleaned up pursuant to Section 5-5-20 of City Ordinances, within a reasonable time to be designated by Engineer
in writing.
If not, the City reserves the right to do the
work and charge the Contractor for all such costs, which shall
be deducted from sums owed the Contractor.
2.18 Final Inspection; Whenever the work provided and contemplated by the contract has been satisfactorily completed and
the final cleaning up performed, the Engineer will make the
final inspection.
2.19

Limitation of Engineers Responsibility:

a. Neither Engineer's authority to act under this Article
or elsewhere in the Contract Documents nor any decision made by
Engineer in good faith either to exercise or not exercise such
authority shall give rise to any duty or responsibility of
Engineer to Contractor, any Subcontractor, any manufacturer,
fabricator, supplier or distributor, or any of their agents or
employees or any other person performing any of the work.
b. Whenever in the Contract Documents the terms "as
ordered", "as directed", "as required", "as allowed", or terms
of like effect or import are used, or the adjectives "reasonable", "suitable", "acceptable", "proper" or "satisfactory" or
adjectives of like effect or import are used, to describe requirement, direction, review or judgment will be solely to
evaluate the work for compliance with the Contract Documents
(unless there is a specific statement indicating otherwise).
The use of any such term or adjective never indicates that
Engineer shall have authority to undertake responsibility contrary to the provisions of paragraphs (c) or (d).
c. Engineer will not be responsible for Contractor's
means, methods, techniques, sequences or procedures of construction, or the safety precautions and programs incident thereto,
and Engineer will not be responsible for Contractor's failure
to perform the work in accordance with the Contract Documents.
d. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontractors, or of the agents
or employees of any Contractor or Subcontractor, or of any
other persons at the site or otherwise performing any of the
work.
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3.00

Control of Materials:

3.01 Source of Supply and Quality of Material; The Contractor
shall furnish all materials required to complete the work except
materials that are designated in the special provisions to be
furnished by the City and in accordance with Section 6.03,
Force Account Payment. Only materials conforming to the requirements of the specifications shall be incorporated in the work.
The materials furnished and used shall be new, except as may be
provided elsewhere in these specifications, on the plans or in
the special provisions. The materials shall be manufactured,
handled and used in a workmanlike manner to insure completed
work in accordance with the plans and specifications. The Contractor shall furnish without charge such samples as may be required. Inspection and tests will be made by the Engineer or
his designated representative.
Inspections and tests made at
any point other than the point of incorporation in the work in
no way shall be considered as a guarantee of acceptance of such
material, or of a continued acceptance of material presumed to
be similar to that upon which such inspections and tests have
been made.
a. Manufacturer's warranties, guarantees, instruction
sheets and parts li.sts which are furnished with certain articles
or materials incorporated in the work shall be delivered to the
Engineer before acceptance of the work and final payment is
made. Three copies of instruction sheets and parts list shall
be furnished the Engineer, prior to installation of materials
and equipment.
b. Reports and records of inspection made and tests performed when available at the site of the work may be examined
by the Contractor.
3.02

City Furnished Materials:

a. Materials furnished by the City will be available at
locations designated in the special provisions, or if not, they
will be delivered by City to the project.
Otherwise, they
shall be transported to the site of the work by the Contractor
at his expense, including any necessary loading and unloading
which may be involved. The cost of handling and/or relocating
City furnished material on the site also shall be at Contractor's
expense.
b. After delivery to the Contractor, the Contractor shall
be held responsible for all materials furnished, and Contractor
shall pay all demurrage and storage charges.
City furnished
materials or equipment lost or damaged from any cause whatsoever
shall be replaced by the Contractor. The Contractor shall be
liable to the City for the cost of replacing City furnished
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material/ and such cost may be deducted from any monies due or
to become due the Contractor.
3.03

Storage of Materials;

a. All work or storage of materials shall occur within
the construction area as shown on the plans. Route of delivery
of large or bulky materials and equipment shall be as specified
herein, or as determined by the Engineer at the time of the preconstruction conference. If additional storage area is required,
it shall be the Contractors responsibility to obtain it. If
private property is used, contractor will provide a copy of the
owner or lessee's written permission.
b. Materials and equipment shall be stored so as to insure
the preservation of their quality and fitness for the work.
Stored equipment and materials shall be located so as to facilitate inspection.
3.04 Defective Material: All material which the Engineer has
determined does not conform to the requirements of the plans
and specifications will be rejected, whether or not in place.
They shall be removed immediately from the site of the work
•unless otherwise permitted by the Engineer. No rejected
material/ the defects of which have been subsequently corrected,
shall be used in the work unless approval in writing has been
given by the Engineer. Upon failure of the Contractor to comply
promptly with any order of the Engineer shall have the authority
to cause the removal and replacement of rejected material and
to deduct the cost thereof from any monies due or to become due
the Contractor.
3.05 Trade Names and Alternatives: For convenience in designation on the plans or in the specifications, certain articles or
materials to be incorporated in the work may be designated
under a trade name or the name of a manufacturer and its catalogue information. The use of an alternative article or material which is of equal quality and of required characteristics
for the purpose intended, will be permitted subject to the following requirements:
a. The burden of proof as to the quality and suitability
of alternative shall be upon the Contractor, and Contractor
shall furnish all necessary information required by the Engineer.
The Engineer shall be the sole judge as to the quality and suitability of alternative articles or materials, and Engineer's
decision shall be final.
b. Whenever the specifications permit the substitution of
a similar or equivalent material or article, no test or action
relating to the approval of such substitution will be made
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until the request for substitution is made in writing by the
Contractor# accompanied by the complete data as to the quality
of the material or article proposed.
Such request shall be
made in ample time to permit approval without delaying the
work.
3.06 Plant Inspection: The Engineer may inspect the production
of material or the manufacture of products at the source of supply. Plant inspection, however, will not be undertaken until
the Engineer is assured of the cooperation and the assistance
of both the Contractor and the material producer. The Engineer
or Engineer's authorized representative shall have free entry
at all times to such parts of the plant as concerns the manufacture or production of the materials. Adequate facilities
shall be furnished free of charge to make the necessary inspection. The City assumes no obligation to inspect materials at
the source of supply.
3.07 Certification of Compliance: The Engineer may permit the
use of certain materials or assembly prior to sampling and testing if accompanied with a Certificate of Compliance stating
that materials involved comply in all respects with the requirements of the specifications. The certificate shall be signed
by the manufacturer of the material or the manufacturer of the
assembled material. The certificate of compliance must be furnished with each line of material delivered to the work and the
line so certified must be clearly identified in the certificate.
All materials used on the basis of a certificate of compliance
may be contested at any time. The fact that material is used
on the basis of a Certificate of Compliance shall not relieve
the Contractor from the responsibility of incorporating the
material in the work which conforms to requirements of the plans
and specifications and any such material not conforming to such
compliance whether or not in place shall be removed and replaced
at the Contractor's expense. The City reserves the right to
refuse to permit the use of material on the basis of a Certificate of Compliance. The form of a Certificate of Compliance
and its disposition shall be as directed by the Engineer.
3.08 Testing Material: Unless otherwise specified herein,
testing or work for determining compliance shall be performed
by the City or its authorized representatives.
Any retesting or work by the City, after the initial testing
shall be at Contractor's expense if the retest does not meet
specifications.
3.09

Use of Utilities or City Water Supply:

a. Contractors desiring to use water from public hydrants
shall comply with City ordinances and the rules of the Department
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injury shall
29 l? .C .A. ,
$100,000 for
and $100,000

be not less than those required in Section 63-30or its replacement, but in no event less than
any one person and $300,000 for any one accident,
for property damage.

4.15 Automobile Public Liability Insurance: Whenever Contractor or any Subcontractor shall use and operate automobiles,
trucks or other vehicles on public streets and highways in complying with the terms and conditions of this contract, each
such contract or Subcontractor shall carry Automobile Public
Liability Insurance with limits for bodily injury of not less
than those required in Section 63-30-29 U.C.A. or its replacement, but in no event less than $100,000 for any one person and
$300,000 for any one accident, and $100,000 for property damage.
4.16 Non-Cancellability: Each and every policy of insurance
or agreement for any securities as provided in this contract
shall be absolutely non-cancellable for a period of not less
than thirty (30) days after notice and shall contain the following provisions or one substantially the same as the following:
"This policy or agreement or instrument shall not be subject to cancellation or change or reduction of coverage by the
other party or parties thereto, unless notice, as defined
herein, is sent to City with a copy to the Engineer, and the
City Attorney."
4.17 Performance and Payment Bonds: Whenever the total amount
of money payable hereunder exceeds One Thousand Dollars
($1,000.00), unless otherwise waived in writing by the City,
the Contractor, before receiving the Notice to Proceed, shall
file with the City a good and sufficient performance bond and a
payment bond, each in the sum of not less than 100% of the
total amount payable by the terms of the contract. Said bond
shall be executed by the Contractor and secured by a company
duly and regularly authorized to do a general surety business
in the State of Utah with a current A + XII rating or better in
A.M. Best Co., Inc.'s Best Insurance Reports, Property and
Casualty Edition. Said bonds shall guarantee the faithful performance of the contract by the Contractor and payment of labor
and materials and shall insure by its terms to the benefit of
the City.
4.18

Guaranty:

a. It is expressly agreed by the Contractor that if in
carrying out this contract the workmanship, materials and manner
of construction provided in and contemplated by this contract,
and part of the same are followed and carried out, the improvement contemplated herein will remain in good condition for the
period of one year from the date of its completion, ordinary
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wear excepted. If said improvement does not remain in said condition for such length of time, the Contractor agrees that such
failure regardless of cause is because of negligence or defects
in the workmanship, materials or manner of construction; and
the Contractor hereby expressly agrees and guarantees that such
improvement and every part thereof will remain in such condition
for the period of one year after its completion, and that any
repairs or replacement necessary to maintain said improvement
and every part thereof in good condition during said * time,
ordinary wear excepted, will be made by the Contractor, without
additional charge or cost to City.
b. The determination of the necessity for repairs above
mentioned, which may extend to the whole work, rest entirely
with the Engineer, whose decision upon the matter shall be
final and obligatory upon the Contractor•
If the termination
of the said period of one year after the completion and acceptance or the work done under this contract shall fall within the
months of November, December, January, February or March, then
in that case said months shall not be included in the computation
of the said period of one year but said period shall terminate
on the 15th day of April next thereafter, unless Contractor is
otherwise notified in writing by the Engineer.
It is hereby
expressly understood and agreed that the City shall not finally
accept the work before the date specified by the Engineer, and
then only in case all repairs or replacement, determined as
above provided, have heen made according to standard methods
approved by the Engineer.
c. In the event Contractor fails to remedy any such defect
within a reasonable time, which in no case shall be longer than
the time specified in such written notice, City may proceed to
have such defects remedied at Contractor's expense; and Contractor shall pay the costs and charges accruing from such work
and any other damages of the City.
d. Neither partial nor final payment nor any provision in
the contract documents nor any special warranty shall be held
to limit the Contractor's liability hereunder.
4.19 Disposal of Material:
arrangements for disposing
involved.

The Contractor shall make his own
of materials and pay all costs

4.20 Preservation of Utilities and Property: Due care shall
be exercised to avoid damage to existing roadway improvements,
utility facilities, existing structures, adjacent property and
trees and shrubbery that are not to be removed under plans and
specifications. Trees and shrubbery that are not to be removed,
and pole lines, fences, signs, markers and monuments, buildings
and- structures, conduits, pipe lines under or above ground,
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TECHNICAL PROVISIONS
DIVISION 100 - GENERAL
SECTION 101 - GENERAL REQUIREMENTS

101.01

THE REQUIREMENT

The Contractor shall furnish, in accordance with the Specifications and
drawings,
all
plant,
labor,
equipment,
and
materials
required
for
construction of the Terminal/Park Water Transmission Pipeline with the
exception of all piping materials, valves and motorized operators for valves
which shall be furnished by the city.
101.02

DESCRIPTION OF WORK

The work includes construction of approximately 4.4 miles of 48-, 42-, 36-,
30- and 24-inch culinary water transmission pipeline including valve vaults,
a meter vault and related appurtenances.
101.03

SITE OF THE WORK

The pipeline begins at approximately 500 South and 1650 East and proceeds
southeast to the Terminal/Park Reservoirs at approximately 3200 South and
3400 East.
101.04

BEGINNING AND COMPLETION OF THE WORK

The Contractor shall begin work within 10 calendar days after date of receipt
by the Contractor of the Notice to, JBroceed..fisonu the... Owner, and shall complete
all work under the contract within 180 calendar days* ?
101.05

CONTRACT DRAWINGS

Contract drawings applicable to the work to be performed under the contract
are listed in the Index of Drawings.
101.06

SURVEY REQUIREMENTS

(a) The Owner, through the Engineer, will provide all staking necessary to
establish both the line and grade for construction of pipeline, structures,
and miscellaneous appurtenances,
(b) Restaking required by the Engineer as a result of the Contractor's
carelessness or failure to protect survey marks and stakes shall be
accomplished at the expense of the Contractor.
(c) Application for construction stakes must be made by the Contractor at
least 3 working days before the services of a survey party will be required
to accomplish the staking.
(d) The Contractor will be required to protect all survey monuments and
shall be responsible for costs incurred to reestablish monuments resulting
from construction.
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140-01

SITE INVESTIGATION AND CONTROL

(a) The Contractor shall verify all dimensions in the field and shall check
field conditions continuously during construction.
The Contractor shall be
solely responsible for any inaccuracies built into the work due to his failure
to comply with this requirement,
(b) The Contractor shall inspect related and appurtenant work and shall report
in writing to the Engineer any conditions which will prevent proper completion
of the work. Failure to report any such conditions shall constitute acceptance
of all site conditions, and any required removal, repair, or replacement caused
by unsuitable conditions shall be performed by the Contractor at his sole cost
and expense.
140.02

INSPECTION OF THE WORK

(a) The work shall be conducted under the general observation of the Engineer
and shall be subject to inspection by representatives of the Engineer acting on
behalf of the Owner to insure strict compliance with the requirements of the
Contract Documents. Such inspection may include mill, plant, shop or field
inspection, as required. The Engineer shall be permitted access to all parts of
the work, including plants where materials or equipment are manufactured or
fabricated.
(b) The presence of the Engineer or any inspector (s) , however, shall not
relieve the Contractor of the responsibility for the proper execution of the
work in accordance with all requirements of the Contract Documents. Compliance
is a duty of the Contractor, and said duty shall not be avoided by any act or
ommission on the part of the Engineer or any inspector (s) .
(c) All materials and articles furnished by the Contractor shall be subject to
rigid inspection, and no materials or articles shall be used in the work until
they have been inspected and accepted by the Engineer or his authorized
representative. No work shall be backfilled, buried, cast in concrete, hidden
or otherwise covered until it has been inspected by the Engineer or his
authorized representative. Any work so covered in the absence of inspection
shall be subject to uncovering. Where uninspected work cannot be uncovered,
such as in concrete cast over reinforcing steel, all such work shall be subject
to demolition, removal, and reconstruction under proper inspection, and no
addition payment will be allowed therefor.
140.03

TIME OF INSPECTION AND TESTS

Samples and test specimens required under these specifications shall be
furnished and prepared for testing in ample time for the completion of the
necessary tests and analyses before said articles or materials are to be used.
The Contractor shall furnish and prepare all required test specimens at his own
expense. Except as otherwise provided in these specifications, performance of
the required tests will be by the Owner, and all costs therefor will be borne by
the Owner at no cost to the Contractor; except, that the costs of any test which
shows unsatisfactory results shall be borne by the Contractor. Whenever the
Contractor is ready to backfill, bury, cast in concrete, hide, or otherwise
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cover any work under the contract, he shall notify the Engineer not less than
24 hours in advance to request inspection before beginning any such work of
covering. Failure of the Contractor to notify the Engineer at Least 24 hours
in advance of any such inspections shall be reasonable cause for the Engineer
to order a sufficient delay in the Contractor's schedule to allow time for
such inspections and any remedial or corrective work required, and all costs
of such delays, including its effect upon other portions of the work, shall
be borne by the Contractor.
140.04

SAMPLING AND TESTING

(a) When not otherwise specified, all sampling and testing shall be in
accordance with the methods prescribed in the current standards of the ASTM,
as applicable to the class and nature of the article or materials considered;
however, the Owner reserves the right to use any generally-accepted system of
inspection which, in the opinion of the Engineer will insure the Owner that
the quality of the workmanship is in full accord with the specifications.
(b) Any waiver of any specific testing or other quality assurance measures,
whether or not such waiver is accompanied by a guarantee of substantial
performance as a relief from the specified testing or other quality assurance
requirements as originally specified, and whether or not such guarantee is
accompanied by a performance bond to assure execution of any necessary
corrective or remedial work, shall not be construed as a waiver of any
technical or qualitative requirements of the specifications.
(c) Notwithstanding the existence of such waiver, the Engineer shall reserve
the right to make independent investigations and tests as specified in
Subparagraph 140.04 (d) , following; and, upon failure of any portion of the
work to meet any of the qualitative requirements of the specifications, shall
be reasonable cause for the Engineer to require the removal or correction and
reconstruction of any such work.
(d) in addition to any other inspection or quality assurance provisions that
may be specified, the Engineer shall have the right to independently select,
test, and analyze, at the expense of the Owner, additional test specimens of
any or all of the materials to be used.
Results of such tests and analyses
shall be considered along with the tests or analyses made by the Contractor
to determine compliance with the applicable specifications for the materials
so tested or analyzed; provided, that wherever any portion of the work is
discovered, as a result of such independent testing or investigation by the

Engineer, which fails
to meet the requirements of the specifications,
all
costs of such independent inspection and investigation, and all costs of
removal, correction, and reconstruction or repair of any such work shall be
borne by the Contractor.
140.05

RIGHT OF REJECTION

(a) The Engineer, acting for the Owner shall have the right, at all times
and places, to reject any articles or materials to be furnished hereunder
which, in any respect, fail to meet the requirements of these specifications,
regardless of whether the defects in such articles or materials are detected
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at the point
the Engineer
materials or
tions, such
delivery, or

of manufacture or after completion of the work at the site. If
or inspector, through an oversight or otherwise, has accepted
work which is defective or which is contrary to the specificamaterial, no matter in what stage or condition of
inufacture,
erection, may be rejected by the Engineer for the Owner.

(b) The Contractor shall promptly remove rejected articles or materials from
the site of the work after notification of rejection.
(c) All costs of removal and replacement of rejected articles or materials
as specified herein shall be borne by the Contractor.

- END OF SECTION -
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195.01

GENERAL

Measurement and calculation of quantities for payment will be as specified in
this section.
Unit prices or lump sum amounts bid shall include full
compensation for furnishing all materials, labor, tools, equipment, and doing
all work shown on the Drawings, defined in the Specifications, and/or
stipulated herein,
195.02

DESCRIPTION OF BID ITEMS

Bid items that appear
described as follows:

in

the

Price

Schedules

are

further

defined

and

(a) PIPE - PAVED AREAS (Bid Items 1 thru 6) : Measurement for piping will be
based on actual field measurements of lineal feet of pipe installed excluding
piping in structures and outlet stubs which shall be included in payment as
part of the structure. No deduction will be made for fittings. Payment for
piping will be at the unit bid price per lineal foot for the size and class
of pipe specified.
Payment per lineal foot of pipe shall be full
compensation for furnishing and installing the pipe including bends, tees,
outlets, reducers, mechanical couplings, blind flanges and other fittings as
specified and shown on the drawings complete with unclassified excavation,
bedding, backfill, imported backfill, removal and disposal of waste material,
and all surface restoration including untreated base course, asphalt paving,
restriping of paved areas, waterways, and monuments.
Payment shall also be
full compensation for traffic control
restoration of all water, sprinkler,
sewer and storm drainage sewers relocated or adjusted or other utilities
damaged as a result of the contractor's operations.
Payment shall also be
full compensation for all connections to other pipelines as shown on the
drawings, thrust restraining, restraining collars, thrust blocking, insulated
flanges, polywrapping, bonding, pressure testing, disinfection and draining
the line.
(b) PIPE - UNPAVED AREAS (Bid Items 7 thru 10) : Measurement for piping will
be based on actual field measurements of lineal feet of pipe installed
excluding piping in structures and outlet stubs which shall be included in
payment as part of the structure. No deduction will be made for fittings.
Payment for piping will be at the unit bid price per lineal foot: for the size
and class of pipe specified. Payment per lineal foot of pipe shall be full
compensation for furnishing and installing the pipe including bends, tees,
outlets, reducers, mechanical couplings, blind flanges and other fittings as
specified and shown on the drawings complete with unclassified excavation,
bedding, backfill, removal and disposal of waste material, and all surface
restoration including monuments, fencing, erosion control, re-sodding
and
revegetation. Payment shall also be full compensation for restoration of all
water, sprinkler, sewer and storm drainage sewers relocated or adjusted or
other utilities damaged as a result of the contractor's operations. Payment
shall also be full compensation for all connections to other pipelines as
shown on the drawings, thrust restraining, restraining collars, thrust
blocking, marker posts,
insulated flanges, bonding, pressure testing,
disinfection and draining the line.
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include but not be limited to reinforced concrete retaining wall, backfill in
drainage area including clay and rip-rap materials.
(dd) IMPORTED BEDDING
(Bid Item No, 41) :
Measurement and payment for
imported bedding material, when requested by the Engineer, shall be at the
unit price bid per cubic yard.
Payment shall include the cost of furnishing
of excess excavated materia], and compaction requirements as specified.
Payment shall be based on the Engineer's calculations using the bedding depth
requested by the Engineer and a maximum bottom trench width equal to the
outside diameter of the pipe plus 20 inches.
(ee) IMPORTED BACKFILL
(Bid Item No. 42) :
Measurement and payment for
imported backfill material, when requested by the Engineer, shall be at the
unit price bid per cubic yard.
Payment shall include the cost of furnishing
and installing the backfill material, including the disposal of excess
excavated material.
Payment shall be based on the Engineer's calculations,
with the import material being calculated at a height as requested by the
Engineer and based on the typical trench section as shown on the drawings for
the depth of the pipe installed.
(ff) ROCK EXCAVATION (Bid Item No. 43): Measurement and payment for rock
excavation shall be at the unit bid price per cubic yard.
Payment shall
include excavation and disposal of the material.
Calculation of excavated
quantities shall be in accordance with the typical trench section as shown in
the drawings for the depth and size of the pipe and depth of rock excavated.
(gg) REMOVAL OF CONCRETE PAVEMENT (Bid Item*44): Measurement and payment for
removal of concrete pavement shall be at the unit bid price per cubic yard-.
Payment shall include saw cutting the concrete, excavation and removal of
material.
(hh) DIGGING PERMIT FEE (Bid Item 45):
The amount shown on the Price
Schedule is an approximate fee for bidding purposes only.
The Contractor
will receive payment based on the actual fee assessed to the Contractor for
the digging permit.

- END OF SECTION -
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201.03

EXCAVATION

(a) GENERAL.
Except when specifically provided to the contrary, excavation
shall include the removal of all materials of whatever nature encountered,
including all obstructions of any nature that would interfere with the proper
execution and completion of the work.
The removal of said materials shall
conform to the lines and grades shown or ordered. Unless otherwise provided,
the entire construction site shall be stripped of all vegetation and debris,
and such material shall be removed from the site prior to performing any
excavation or placing any fill.
The Contractor shall furnish, place, and
maintain all supports and shoring that may be required for the sides of the
excavations, and all pumping, ditching, or other approved measures for the
removal or exclusion of water, including taking care of storm water and waste
water reaching the site of the work from any source so as to prevent damage
to the work or adjoining property.
Excavations shall be sloped or otherwise
supported in a safe manner in accordance with applicable State safety
requirements and the requirements of OSHA Safety and Health Standards for
Construction (29 CFR1926).
(b) EXCAVATION BENEATH STRUCTURES.
Except where otherwise specified for a
particular structure or ordered by the Engineer, excavation shall be carried
12-inches below the grade of the bottom of the footing or slab. Where shown
or ordered, areas beneath structures shall be over-excavated.
When such
over-excavation is shown on the drawings, both over-excavation and subsequent
backfill to the required grade shall be performed by the Contractor at his
own expense.
When such over-excavation is not shown but is ordered by the
Engineer, such over-excavation and any resulting backfill will be paid for
under a separate unit price bid item if such bid item has been established;
otherwise payment will be made in accordance with a negotiated price.
After
the required excavation or over-excavation has been completed, the exposed
surface shall be scarified to a depth of 6 inches, brought to optimum
moisture content, and rolled with heavy compaction equipment to 96 percent of
maximum density.
(c)

PIPELINE TRENCH EXCAVATION
(1) GENERAL. Excavation for pipelines shall be open-cut trenches. The
bottom of the trench shall have a minimum width equal to the outside
diameter of the pipe plus 12 inches and a maximum width equal to the
outside diameter of the pipe plus 20 inches.
Trenches shall be over-excavated 6 inches below the bottom of the pipe
or as directed by the Engineer.
The trench shall be refilled to the
grade of the bottom of the pipe with either selected granular material
obtained from the excavation, sand, or crushed rock, at the option of
the Engineer. When crushed rock bedding is ordered, the material shall
be a well-graded material of 1-1/2-inch maximum size or as required by
the Engineer.
Bedding material shall be placed in layers, brought to
optimum moisture content, and compacted
to 96 percent of maximum
density.
All work specified in this Subsection shall be performed by
the Contractor at his own expense when the over-excavation ordered by
the Engineer is 6 inches or less below the limits shown: When the over-
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excavation ordered by the Engineer is greater than 6-inchee additional
payment will be made to the Contractor for that portion . : the work
which is located below said 6-inch distance.
Said additional payment
will be made under separate unit price bid items for over-excavation.
The trench bottom shall be given a final trim using a string line for
establishing grade, such that each pipe section when first laid will be
continually in contact with the ground along the extreme bottom of the
pipe.
Rounding out the trench to form a cradle for the pipe will be
required.
The maximum amount of open trench permitted in any one location shall be
one block, or the length necessary to accommodate the amount of pipe
installed in a single day, whichever is less. All trenches shall be
fully backfilled at the end of each day or when approved by the
Engineer.
The above requirements for
trench is located further
occupied structure.
In
lights satisfactory to the

backfilling will be waived in cases where the
than 100 feet from any travelled roadway or
such cases, however, barricades and warning
Engineer shall be provided and maintained.

(d) OVER-EXCAVATION NOT ORDERED, SPECIFIED, OR SHOWN.
Any over-excavation
carried below the grade or width
ordered, specified, or shown, shall be
refilled to the required grade with suitable selected granular material.
Such material shall be moistened as required and compacted to 96 percent of
maximum density.
Such work shall be performed by the Contractor at his own
expense.
(e) DISPOSAL OF EXCESS EXCAVATED MATERIAL. The Contractor shall remove and
dispose of all excess excavated material at his own expense.
(f) EXCAVATION IN VICINITY OF TREES. Except where trees are shown on the
drawings to be removed, trees shall be protected from injury during
construction operations.
No tree roots over 2 inches in diameter shall be
cut without express permission of the Engineer.
Trees shall be supported
during excavation as may be directed by the Engineer.
(g) ROCK EXCAVATION. Rock excavation shall include removal and disposal of
the following:
(a) all rock material in ledges, bedding deposits, and
unstratified masses which cannot be removed without systematic drilling and
blasting; (b) concrete or masonry structures which have been abandoned; and
(c) conglomerate deposits which are so firmly cemented that they possess the
characteristics of solid rock and which cannot be removed without systematic
drilling and blasting.
(h) EXCAVATION IN LAWN AREAS.
Where pipeline excavation occurs in lawn
areas, the sod and top soil shall be carefully removed and stockpiled to
preserve it for replacement.
Excavated material from the trench may be
placed on the lawn provided a drop cloth or other suitable method is employed
to protect the lawn from damage. The lawn shall not remain covered for more
than 72 hours.
Immediately after completion of backfilling and testing of
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the pipeline, the sod shall be replaced in a manner so as to restore the lawn
as near as possible to its original condition.
201.04

BACKFILL

(a) GENERAL.
Backfill shall not be dropped directly upon any structure or
pipe.
Materials used for backfill shall be selected material, free from
grass, roots, brush, or other vegetation, or boulders having
maximum
dimension larger than 6 inches.
Material coming within 6 inches of any
structure or pipe shall be free of rocks or unbroken masses of earthy
materials having maximum dimension larger than 2 inches.
Backfill shall not
be placed around or upon any structure until the concrete has attained
sufficient strength to withstand the loads imposed.
(b)Y BACKFILL
AROUND
AND
BENEATH
STRUCTURES.
Except
where
otherwise
specified for a particular structure or ordered by the Engineer, backfill
placed around and beneath structures, shall be placed in horizontal layers
not to exceed 12 inches in thickness, as measured before compaction, where
compaction is attained by means of sheepsfoot rollers.
Where the use of
sheepsfoot rollers is impractical, the layers shall not exceed 6 inches in
thickness before compaction, and compaction shall be attained by means of
hand-operated power-driven tampers.
The backfill shall be brought up evenly
with each layer moistened and compacted by mechanical means to 96 percent of
maximum density beneath structures and beneath paved areas and 90 percent of
maximum density around the sides of structures where no pavement is to be
constructed.
(<f)\

PIPELINE TRENCH BACKFILL

(1) Pipeline trenches shall be backfilled to a level 6 inches above the
\ top of the pipe with selected material obtained from the excavation.
^ If, i i n h e . Engineer f a opin±orv r —said, material is unsuitable for backfill
purposes^/imported-material having a sand equivalent value of not. le^s
than 20 shall be- used for thls^nportibn of the trench backfill.
This
gramiifcgrnnateriar shailT* pass^a 3 i nch^ijuaig•• oi-eve ancL shall not contain
morg^thaff- 15ft. af~wate*ial passing a 2G0-:mesh^sieve ancUshall be of^ suctvL
a
li iij'jlu ii *** " I " 1 I1 M I *lfr I J J U J ^g^lW!lJ^^
fmpor te<7y
select backfill shaJJfc^Jre * pr?i nrff H in payment "for'^nstalttalftorf-of^the'
piper~ Such material shall be compacted to 96 percent of maximum density
where the trench is located under structures, and 90 percent of maximum
density elsewhere. Compaction shall be obtained by mechanical means or,
if approved by the Engineer, by using excess water and passing a
concrete vibrator between the pipe and side of the trench.

\
(2) After the initial portion of backfill has been placed as specified
above, and after all excess water Fa2- -rjuinpletely^^df^ined from the
trench, backfilling
of
the remainder of
the trench may
proceed.
Backfill material exceeding the optimum moisture content for backfilling
will be graded and dried by the Contractor as directed by the Engineer
until optimum moisture content is attained.
Payment for this work will
be included in payment for pipe. The remainder of the backfill shall be
selected material free of asphalt, concrete and vegetation
obtained

201-4
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from the excavation and shall be placed in 12" horizontal layers.
Boulders larger than 6 inches in diameter will be excluded from the
backfill.
Each layer shall be moistened, tamped, puddled, rolled or
otherwise compacted to 96 percent density where the trench is located
under structures or roads, and 90 percent of maximum density elsewhere.
Power-operated hauling or rolling equipment shall not be allowed to
travel over the pipe unless 3 feet of densified backfill has been placed
over the top of the pipe. If the backfill material is sandy or granular
in nature and the trench is not located under a structure, or paved
area, the layer construction may be eliminated, and compaction may be
obtained by flooding and jetting. If flooding and jetting is permitted,
the remaining backfill shall be placed in layers not exceeding 3 feet in
thickness.
Each layer shall be flooded, jetted and pooled to secure
complete saturation of the material before placing the next layer.
Prior to flooding and jetting, precautions shall be taken to prevent the
pipe from floating.
(Owner will not allow flooding and jetting of
trenches).

201.05

EMBANKMENT FILL

The area where an embankment is to be constructed shall be cleared of all
vegetation, roots and foreign material. Following this, the surface shall be
moistened, scarified to a depth of 6 inches, and rolled or otherwise
mechanically compacted to 96 percent of maximum density under structures, and
90 percent of maximum density elsewhere. Embankment fill shall be placed in
horizontal layers not to exceed 12 inches in thickness, as measured before
compaction, where compaction is attained by means of sheepsfoot rollers.
Where use of sheepsfoot rollers is impracticable, the layers shall not exceed
6 inches in thickness before compaction, and compaction shall be attained by
means of hand-operated power-driven tampers.
The backfill shall be brought
up evenly with each layer moistened and compacted by mechanical means to 96
percent of maximum density under structures, and 90 percent of maximum
density elsewhere.
201.06

COMPACTION TESTS

Where backfill or bedding is required in these specifications to be compacted
to a specified density, tests for compliance will be made by the Engineer, at
the expense of the Owner, using ASTM T-180 Method D test procedures.
Sufficient time shall be allotted the Engineer for performing the necessary
control tests for an acceptance of the compacted layer before attempting to
place new fill material.
Any layer or portion thereof, that does not meet
density requirements, shall be reworked and recompacted until it meets the
specified density requirements as determined by the Engineer.
Additional
tests made as a result of non-compliance shall be at the Contractor's
expense.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MEMORANDUM DECISION

JAMES CONSTRUCTORS, INC.,

CIVIL NO. C-84-2857

Plaintiff,
vs.
SALT LAKE CITY CORPORATION,
Defendant.
SALT LAKE CITY CORPORATION, a
municipal corporation of the
State of Utah,
Plaintiff,
vs.
JAMES CONSTRUCTORS, INC., a
Nevada corporation, et al.,
Defendants.

The

above-entitled

matter

came

on

for

consideration, on the defendant, Salt Lake City
Motion for Partial Summary Judgment.

the

Court!s

Corporation's

The matter was set on the

Court's Law and Motion calendar April 11, 1988.

Salt Lake City

Corporation was represented by Wilford A. Beesley and Stanford P.
Fitts.

Defendants James Constructors and Hood Corporation were

represented by Jay E. Jensen and C. Reed Brown, and defendant
Industrial Indemnity Company was represented by David Reeve.

The
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Court considered the Motions and accompanying Memoranda, heard
the arguments of counsel, and based upon the foregoing renders
this
MEMORANDUM DECISION
The undisputed facts are as follows:
1.
and

On or about July 8, 1983, Salt Lake City Corporation

James

Constructors

entered

into

a

contract

for

the

construction of a water pipeline known as the Big Cottonv/ood
Conduit Extension - Terminal Park Transmission Pipeline.

The

contract was number 35-4184.
2.

While plaintiffs James Constructors, Inc. deny

that

their work was defective, there can be no dispute that defects
were observed and demands for corrections were rendered by Salt
Lake City Corporation.
3.

In March and April of 1984 Salt Lake City Corporation

notified James that it would terminate James from the project if
the defects w$re not corrected within ten (10) days.
4.

On April 16, 1984, Salt Lake City Corporation notified

James of termination from the project.
5.

James was paid in full by Salt Lake City Corporation

for all written extra work orders issued on the project.

JAMES V. SALT LAKE CITY
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James claims it is now entitled to payment from Salt

Lake City Corporation in the amount of $526,843.08 for work it
considers

extra,

consisting

of

delay

damages,

standby

time

damages, construction sequence changes and work repair defects in
the project, and damages associated with each.

The breakdown of

these damages consists of the following:
a.

$427,601.23 claimed as extra work for delays,

construction sequence changes, and standby time costs.
b.
including

$92,698.97
repairs

for

repairs

associated

to

with

the

project,

settlement

and

sinkholes in the trench, and other items.
c.

$6,542.88 for demobilization costs relative

to James1 termination from the project.
d.

An undetermined amount for lost profits to

James.
7.

James bases

its extra work claim upon letters from

James to Salt Lake City Corporation, dated March 7, 1984, March
16, 1984, April 16, 1984, and April 19, 1984.
8.

James admits that the cost of completing the project,

had James remained on the job, would involve speculation.
9.

While James

contests the

suitability

of the trench

bedding and the responsibility for its selection, it is

JAMES V. SALT LAKE CITY
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undisputed that the bedding, for whatever reason, including the
failure to appropriately cradle the pipeline, failed.
10.

Salt

Constructors,

Lake

City

Inc. was not

Corporation
appropriately

claims

that

licensed,

James

which

is

disputed by James Constructors, and appears to this Court to be
an issue that could be verified through counsel, and if the
license

had

been

appropriately

obtained but

in a dba or an

erroneous name, so long as it applied to the plaintiffs, should
moot the issue and the Court will not consider the issue to be a
substantive defect.
11.
which

James

Constructors

stated

certain

additional

facts

it claimed to be undisputed, and which Salt Lake City

claimed were not germane to the issues involved in the present
motions.
ISSUES AND RULING
1.

Salt Lake City Corporation alleges that the contract

requires James to select the bedding and backfill materials as
necessary to comply with the requirements of the specifications
of the contract.

The Court finds that the language of the

contract is unambiguous and clear in that section 3.01 of the
contract provides, "The contractor shall furnish all materials
required to complete the work. . . . " and in addendum 1, part 2,

JAMES V, SALT LAKE CITY
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section 195.01 the contract further states that "all materials. .
. .

fl

would be provided by the owner, except for lf. . • bedding,

backfill, . . • ."

Thus, James was clearly responsible for

providing the appropriate bedding, whether native or import, to
complete the project.
2.

_^--

The obligation of James to construct the pipeline in

conformance with the contract specifications was not modified,
waived

or relieved

in

any

respect.

James

argues that the

inspectors on the job site would not allow James to utilize
import materials for the bedding, but indicated that the native
materials were satisfactory.
was

responsible

to

This Court finds that when James

"furnish

materials

and

workmanship

in

accordance with the specifications" that James was responsible to
see that the result was satisfactory and could not transfer to
the inspector responsibility

for the result if the inspector

indicated that in his opinion native material was satisfactory
and import was not necessary.

If James disagreed, certainly the

inspector would not object to the utilization of import material
at James1 request.
3.

The contract specifically states in section 2.08 "The

inspector shall in no case act as foreman or perform other duties
for the contractor, nor interfere with the management of the work

JAMES V. SALT LAKE CITY

by the latter.

PAGE SIX

MEMORANDM DECISION

Any advice which the inspector may give the

contractor shall not be construed as binding on the engineer in
any way, or in any way releasing the contractor from fulfilling
all of the terms of the contract*"
Thus,

the

Court

finds

the

contractor

responsible

for

performing the work in a workmanlike manner and responsible for
assuring the result as satisfactory*
4.
contract

The Court finds that James is not entitled under the
or

outside

the

contract

for

recovery

associated with construction sequence changes.

of

damages

In paragraph 5.06

of the contract it expressly provides, "The contractor shall not
be entitled to any claim for damage on account of hindrance or
delay from any cause whatsoever. . . . "

The contractor has thus

agreed not to be entitled to raise such claims.
5.

James

is further not entitled to payment for extra

work, because section 6.02 of the contract states, "No extra work
shall be performed or paid without a written order for such
work."

Thus, as section 2.10(c) of the contract states, ". . .

any extra work done without written authority will be considered
as unauthorized, and no payment will be made therefore."
has no basis for such claim.

James

JAMES V. SALT LAKE CITY
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the agreement to repair

defects, including settlement of backfill, damages to utilities,
and damaged pipe at its own expense.

Thus, the $92,698.97 for

repairs requested by James are excluded by the contract.
4.08

of

the contract

states, "The contractor

Section

shall rebuild,

repair and restore and make good all injuries or damages to any
portion of the work occasioned by any of the above causes before
final acceptance, and shall bear the expense thereof.11

Paragraph

2.10 specifically states that if the contractor is required to
make such repairs, "no compensation will be allowed for such
correction."
7.
because

James is not entitled to any recovery for lost profits,
such

are

uncertain,

contingent,

conjectural

and

speculative in nature, and not allowed.
CONCLUSION
The Court therefore concludes that the Motion for Summary
Judgment filed by Salt Lake City Corporation should be and the
same

is

granted.

Salt

Lake

City

Corporation's

counsel

is

instructed to prepare Findings of Fact, Conclusions of Law, and
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PAGE EIGHT

MEMORANDUM DECISION

Judgment consistent with this Memorandum Decision, and submit
them to counsel in harmony with the Local Rules*
Dated this

/«Q

day of April, 1988.

hi
DAVID S. /YOUNG
DISTRICT COURT JUDGE
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MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of
the

foregoing

following, this

Memorandum
;

S^

Decision,

postage

prepaid,

day of April, 1988:

Wilford A. Beesley
Stanford P. Fitts
Attorneys for Salt Lake City Corporation
40 E. South Temple, Suite 310
Salt Lake City, Utah 84111
C. Reed Brown
Attorney for James Const. & Hood Corp.
3450 Highland Drive, Suite 301
Salt Lake City, Utah 84106
Jay E. Jensen
Elwood P. Powell
Co-counsel for James Const. & Hood Corp.
175 S. West Temple, Suite 510
Salt Lake City, Utah 84101
David A. Reeve
Attorney for Industrial Indemnity
175 S. Main, Suite 1300
Salt Lake City, Utah 84111
Max D. Wheeler
David W. Slaughter
Robert C. Keller
10 Exchange Place, 11th Floor
P.O. Box 45000
Salt Lake City, Utah 84145
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WILFORD A. BEESLEY #0257
STANFORD P. FITTS #4834
BEESLEY & FAIRCLOUGH
Attorneys for Salt Lake City
Corporation
310 Deseret Book Building
40 East South Temple Street
Salt Lake City, Utah 84111
Telephone: (801) 538-2100

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

JAMES CONSTRUCTORS, INC.,
:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

s

Civil No. C-84-2857

Plaintiff,
vs.
SALT LAKE CITY CORPORATION,
Defendant.
SALT LAKE CITY CORPORATION,
a municipal corporation of
the State of Utah,
Plaintiff,
vs.

:

JAMES CONSTRUCTORS, INC.,
a Nevada corporation, HOOD
CORPORATION, a California
corporation, and INDUSTRIAL
INDEMNITY COMPANY, a
California corporation,

:

Judge David S. Young

:
:

Defendants.

Salt

Lake

City

Corporation's

Motion

for Partial

Summary

Judgment in the above-entitled matter came on regularly for the
Court's

consideration

on

April

11, 1988 at

Honorable David S. Young presiding.
was

represented

by Wilford

10:00

a.m.,

the

Salt Lake City Corporation

A. Beesley,

Esq. and Stanford

P.

Fitts, Esq..

James Constructors, Inc. was represented by Jay E.

Jensen,

and C. Reed Brown, Esq..

Esq.

represented by David Reeve, Esq..

Hood Corporation was

Industrial Indemnity Company

was represented by David W. Slaughter, Esq..

The Court having

considered the Memoranda and Exhibits submitted by the parties,
having heard the arguments of counsel, and being fully advised in
the premises, hereby enters its Findings of Fact and Conclusions
of Law as follows:
FINDINGS OF FACTS

!•

On or about July 8, 1983, Salt Lake City Corporation

and James Constructors, Inc. ("James") entered into a contract
for

the

construction

Cottonwood
Pipeline.
2.

Conduit

of

a water

Extension

-

pipeline
Terminal

known

as

the Big

Park

Transmission

The contract was number 35-4184.
While plaintiffs James Constructors, Inc. denies that

it is responsible for settlement of the trench, damage to the
pipe, or other defects in the work, it is undisputed that defects
were observed and demands for corrections were rendered by Salt
Lake City Corporation.
3.

In March and April of 1984 Salt Lake City Corporation

notified James that it would terminate James from the project if
the defects were not corrected within ten (10) days.
4.

On April 16, 1984, Salt Lake City Corporation notified

James of termination from the project,
5.

James was paid in full by Salt Lake City Corporation

for all written extra work orders issued on the project.

No

written extra work orders exist for any of the extra work claimed
by James in its Complaint.
6.

In its Complaint, James claims, based upon letters from

James to Salt Lake City Corporation, dated March 7, 1984, March
16, 1984, April 16, 1984, and April 19, 1984, that it is entitled
to extra payment from Salt Lake City Corporation in the amount of
$526,843.08 for work consisting of delay damages, standby time,
construction sequence changes and work repairing defects in the
project, and damages associated with each.

The breakdown of

these damages consists of the following:
a.

$427,601.23

delays,

claimed as extra work for

construction

sequence

changes, and

standby time costs.
b.

$92,698.97 for repairs to the project, including

repairs associated with settlement and sinkholes in the
trench, and other items.
c.

$6,542.88

for

demobilization

costs relative

James' termination from the project.
d.

An undetermined amount for lost profits

to

to James.
7.

James admits that the cost of completing the project,

had James remained on the job would involve speculation.
8.

While

James

contests

the

suitability

of the native

soils for trench bedding and backfill and the responsibility for
its selection, it is undisputed that some of the bedding and
backfill failed, for whatever reason.

CONCLUSIONS OF LAW

1.
with

James Constructors, Inc. was required under the Contract

Salt

materials

Lake
from

materials, at

City

Corporation

native

soils

or

to

provide

either

select

to

furnish

proper

import

its own expense as part of its unit price per

lineal foot of pipe installed, to achieve necessary compaction of
the bedding and backfill for the pipe and to prevent settlement
as required by the Specifications.
2.

Inspection by Salt Lake City inspectors or any alleged

failure to adequately inspect the work performed by James did not
modify,

waive,

constructing

the

Specifications.

or

relieve

pipeline

in

James

Constructors,

conformance

with

Inc.

the

from

Contract

Salt Lake City had no duty under the Contract to

inspect the project for the benefit of James Constructors, Inc.
and the occurrence, adequacy or extent of any inspection by SLCC
is irrelevant and immaterial to any of the issues in the case.

3.

James

Constructors,

Inc. was

responsible

under the

Contract for performing the work in a workmanlike manner and
responsible for assuring the result as satisfactory.

Any advice

which

from

James

Constructors,

Inc.

may

have

received

SLCC

inspectors is not binding on the SLCC engineer in any way and
does

not

in

any

way

release

James

Constructors,

Inc.

from

fulfilling all of the terms of the Contract.
4.

The extra work claims in James Constructors, Inc.'s

Complaint

were not the subject

authorized

by Salt

of written

Lake City Corporation

extra work orders
as required

by the

Contract documents, and James Constructors, Inc. is not entitled
to payment for extra work claims alleged in its Complaint.
5.

James Constructors, Inc. is not entitled to any recovery

under or outside the Contract for any delay damages, stand-by
time, construction sequence changes or other hindrances, however
caused, in the prosecution of the work.
6.

The Contract between Salt Lake City Corporation and

James Constructors, Inc. required James Constructors,

Inc. to

repair defects in the project, including settlement of bedding or
backfill, damage to utilities, or damage to pipe, at its own
expense and without any additional compensation from Salt Lake
City Corporation.
7.

James Constructors, Inc. is not entitled to any recovery

for lost profits.
8.

James Constructors,

Inc.'s Complaint

in this matter

should, as a matter of law, be dismissed with prejudice,
Dated this r ^

day of *tey-, 1988.

BY THE COURT:

favid S,
Distri

>.-y
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CERTIFICATE OF SERVICE
I certify that I caused a true and correct copy of the
foregoing to be HAND DELIVERED to the following this
May, 1988:
C. Reed Brown, Esq.
HINTZE & BROWN
3450 Highland Drive, Suite 301
Salt Lake City, Utah 84106
Jay Jensen, Esq.
Elwood P. Powell, Esq.
CHRISTENSEN, JENSEN & POWELL
510 Clark Learning Building
175 South West Temple
Salt Lake City, Utah 84101
David A. Reeve, Esq.
ARMSTRONG, RAWLINGS & WEST
1300 Walker Bank Building
175 South Main Street
Salt Lake City, Utah 84111
Max D. Wheeler, Esq
David W. Slaughter, Esq.
Robert C. Keller, Esq.
SNOW CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
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WILFORD A. BEESLEf #0257
STANFORD P. FITTS #4834
BEESLEY & FAIRCLOUGH
Attorneys for Salt Lake City
Corporation
310 Deseret Book Building
40 East South Temple Street
Salt Lake City, Utah 84111
Telephone: (801) 538-2100

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
JAMES CONSTRUCTORS, INC.,
ORDER OF PARTIAL
SUMMARY JUDGMENT

Plaintiff,

vs.
SALT LAKE CITY CORPORATION,
Defendant.
SALT LAKE CITY CORPORATION,
a municipal corporation of
the State of Utah,
Plaintiff,

!

•

Civil No. C-84-2857

:

Judge David S. Young

vs.
JAMES CONSTRUCTORS, INC.,
a Nevada corporation, HOOD
CORPORATION, a California
corporation, and INDUSTRIAL
INDEMNITY COMPANY, a
California corporation,
Defendants,

Pursuant to the Findings of Fact and Conclusions of Law, and
pursuant to the Memorandum Decision entered with respect to Salt

Lake City Corporation's Motion for Partial Summary Judgment in
the above entitled matter, the Court hereby Orders that:
1.

Salt Lake City Corporation's Motion for Partial Summary

Judgment

is

Constructors,

hereby
Inc.

granted
in

this

and
matter

the
is

Complaint
hereby

of

dismissed

James
with

prejudice.
2.
with

James Constructors, Inc. was required under the Contract

Salt

materials

Lake
from

City

Corporation

native

soils

or

to

provide

either

select

to

furnish

proper

import

materials, at its own expense, as part of its unit price per
lineal foot of pipe installed, to achieve necessary compaction of
the bedding and backfill for the pipe and to prevent settlement
as required by the Specifications.
3.

Inspection by Salt Lake City inspectors or any alleged

failure to adequately inspect the work performed by James did not
modify,

waive,

or

relieve

the

responsibility

of

James

Constructors, Inc. to construct the pipeline in conformance with
the Contract Specifications.

Salt Lake City had no duty under

the Contract to inspect the project for the benefit of James
Constructors, Inc. and the occurrence, adequacy or extent of any
inspection by SLCC is irrelevant and immaterial to any of the
issues in this lawsuit.
4.
Contract

James

Constructors,

for performing

Inc. was

responsible

under the

the work in a workmanlike manner and

responsible for assuring the result as satisfactory.

Any advice

which

James

Constructors,

Inc.

may

have

received

from

SLCC

inspectors is not binding on the SLCC engineer in any way and
does

not

in

any

way

release

James

Constructors,

Inc. from

fulfilling all of the terms of the Contract.
5.

James Constructors, Inc. is not entitled to payment for

the extra work claims alleged in its Complaint.
6.

James Constructors, Inc. is not entitled to any recovery

under or outside the Contract for any delay damages, stand-by
time, construction sequence changes or other hindrances, however
caused, in the prosecution of the work.
1.

The Contract between Salt Lake City Corporation and

James Constructors, Inc. required James Constructors, Inc. to
repair defects in the project, including settlement of bedding or
backfill, damage to utilities, or damage to pipe, at its own
expense and without any additional compensation from Salt Lake
City Corporation.
8.

James Constructors, Inc. is not entitled to any recovery

for lost profits.
Dated this /^^

day of^fa^, 1988.

THE COURT:

David S.
District

